
Sexual health, 
human rights and 
the law





Sexual health, human rights and the law



WHO Library Cataloguing-in-Publication Data

Sexual health, human rights and the law.

1.Reproductive Health. 2.Human Rights. 3.Reproductive Health Services. 4.Sexuality. 5.Sex Offenses. 6.Social 

Responsibility. 7.Sexually Transmitted Diseases. 8.Legislation as Topic.  I.World Health Organization.

ISBN 978 92 4 156498 4   (NLM classification: WQ 200)

© World Health Organization 2015

All rights reserved. Publications of the World Health Organization are available on the WHO website (www.who.int) or can 

be purchased from WHO Press, World Health Organization, 20 Avenue Appia, 1211 Geneva 27, Switzerland  

(tel.: +41 22 791 3264; fax: +41 22 791 4857;  e-mail: bookorders@who.int). 

Requests for permission to reproduce or translate WHO publications –whether for sale or for non-commercial 

distribution– should be addressed to WHO Press through the WHO website (www.who.int/about/licensing/copyright_

form/en/index.html).

The designations employed and the presentation of the material in this publication do not imply the expression of any 

opinion whatsoever on the part of the World Health Organization concerning the legal status of any country, territory, 

city or area or of its authorities, or concerning the delimitation of its frontiers or boundaries. Dotted and dashed lines on 

maps represent approximate border lines for which there may not yet be full agreement.

The mention of specific companies or of certain manufacturers’ products does not imply that they are endorsed or 

recommended by the World Health Organization in preference to others of a similar nature that are not mentioned. Errors 

and omissions excepted, the names of proprietary products are distinguished by initial capital letters.

All reasonable precautions have been taken by the World Health Organization to verify the information contained in 

this publication. However, the published material is being distributed without warranty of any kind, either expressed or 

implied. The responsibility for the interpretation and use of the material lies with the reader. In no event shall the World 

Health Organization be liable for damages arising from its use.  

Printed by the WHO Document Production Services, Geneva, Switzerland  



Contents

Acknowledgements v

Executive summary 1

I. Introduction 4

1.1 Sexuality, sexual health and human rights 4

1.2 Laws, human rights and their importance for sexual health  5

1.3 Legal and policy implications 6

II.Methodology and limitations 7

2.1 Process 7

2.2 Scope 7

2.3 Search strategy and data sources 8

2.3.1 Human rights, legal and jurisprudential data 8

2.3.2 Public health data 9

2.4 Critical assessment and synthesis of retrieved information 10

2.5 Peer review and document preparation 11

2.6 Limitations of the research and the report 11

III. Health services for the promotion and protection of sexual health 13

3.1 Introduction 13

3.2 Creating enabling legal and regulatory frameworks and eliminating barriers to services for sexual health 14

3.2.1 Access to essential medicines 14

3.2.2 Conscientious objection by health-care providers 15

3.2.3 Availability and quality of health-care facilities and providers 15

3.2.4. Criminalization of sexual-health-related services 16

3.3 Ensuring quality and respect of human rights in the provision of sexual health services 16

3.3.1 Guarantee of privacy and confidentiality 16

3.3.2 Fostering informed decision-making 17

3.3.3 Skilled health-care personnel 18

3.3.4 Quality of supplies and equipment 18

3.4 Elimination of discrimination in access to health services – addressing the specific needs of  
particular populations 18

3.4.1 Adolescents (under 18 years of age)  19

3.4.2 Marital status 20

3.4.3 Incarceration  21

3.4.4 Migrants and asylum seekers 21

3.4.5 HIV status 22

3.4.6 Disability 23



3.4.7 Sexual orientation and gender identity  23

3.4.8 Transgender and gender variant people  24

3.4.9 Intersex people   26

3.4.10 People engaged in sex work  27

3.5 Conclusion 29

3.6 Legal and policy implications 29

IV. Information and education for sexual health 31

4.1 Introduction 31

4.2 Defining sexuality information  
and education 31

4.3 Legal restrictions on sexuality information and education 32

4.4 Human rights standards and legal protections 32

4.5 Ensuring no arbitrary or unnecessary restrictions to information and education related to sexuality 
       and sexual health for people under 18 33

4.6 Conclusion 34

4.7 Legal and policy implications  34

V. Sexual and sexuality-related violence 35

5.1 Introduction 35

5.2 Health, human rights and legal implications of different forms of sexual and sexuality-related violence 36

5.2.1 Sexual assault including rape 36

5.2.2 Sexual abuse of children 37

5.2.3 Forced marriage and sexual and sexuality-related violence 38

5.2.4. Violence based on real or perceived sexual behaviour or expression 40

5.2.5 Violence against people engaged in sex work 42

5.2.6 Trafficking for forced prostitution 43

5.2.7 Female genital mutilation 44

5.2.8 Coercive practices within health services that affect sexual health and sexuality  45

5.3 Conclusion 46

5.4 Legal and policy implications 46

References 48



Sexual health, human rights and the law  |  v

Acknowledgements
The Department of Reproductive Health and Research of the World Health Organization (WHO/RHR) 
gratefully acknowledges the contributions that many individuals and organizations have made to 
the development of this report. We would particularly like to acknowledge the contribution of the 
following people to the development of this document:

Overall development: Jane Cottingham and Eszter Kismödi, former staff members of the WHO 
Department of Reproductive Health and Research; in partnership with Sofia Gruskin of the Program on 
Global Health and Human Rights, University of Southern California, Los Angeles, United States of America 
(USA); and Alice M. Miller, Global Health Justice Partnership of the Yale Law School and the School of Public 
Health, New Haven, USA.

Rajat Khosla coordinated the finalization of this report. 

Legal research: Hossam Bahgat, Kajal Bhardwaj, Simone Cusack, Vivek Divan, Stefano Fabeni, Alice M. 
Miller, Charles Ngwena, Esteban Restrepo-Saldarriaga, Mindy Roseman and Johanna Westeson. 

Additional contributors: Carolina Oyekanmi Brugat, Mauro Cabral, Sonia Correa, Erin Hetherington, 
Barbara Klugman, Alicia Peters, Stephanie Schlitt, Kristjana Sigurbjorndottir, Jaime Todd-Gher, Carol 
Vance and Gretchen Williams.

WHO staff: Avni Amin, Claudia García-Moreno, Rajat Khosla.

Development partners and funders: Ford Foundation, New York, USA; Open Society Institute, New 
York, USA; United Nations Development Programme.

Editing: Jane Patten of Green Ink, United Kingdom (greenink.co.uk)



vi  |  Sexual health, human rights and the law

Acronyms and abbreviations

CEDAW Convention on the Elimination of All Forms of Discrimination against Women

CESCR United Nations Committee on Economic, Social and Cultural Rights

DFID United Kingdom’s Department for International Development

GDG Guideline Development Group

GRADE Grading of Recommendations Assessment, Development and Evaluation

HIV human immunodeficiency virus

ICPD International Conference on Population and Development

IUD intrauterine device

LARC long-acting reversible contraception

MSI Marie Stopes International

PBF performance-based financing

PSI Population Services International

SRH sexual and reproductive health

UNFPA United Nations Population Fund

USAID United States Agency for International Development

WHO World Health Organization



Sexual health, human rights and the law  |  1

Executive summary
Sexual health today is widely understood as a state 
of physical, emotional, mental and social well-
being in relation to sexuality. It encompasses not 
only certain aspects of reproductive health – such 
as being able to control one’s fertility through 
access to contraception and abortion, and being 
free from sexually transmitted infections (STIs), 
sexual dysfunction and sequelae related to sexual 
violence or female genital mutilation – but also, 
the possibility of having pleasurable and safe 
sexual experiences, free of coercion, discrimination 
and violence. Indeed, it has become clear that 
human sexuality includes many different forms of 
behaviour and expression, and that the recognition 
of the diversity of sexual behaviour and expression 
contributes to people’s overall sense of well-being 
and health. 

Developments over the past three decades, 
particularly in the wake of the HIV pandemic, have 
brought an understanding that discrimination 
and inequality also play a key role in whether 
or not people can attain and maintain sexual 
health. For example, those who are perceived as 
having socially unacceptable sexual practices or 
characteristics, such as being HIV-positive, being an 
unmarried sexually active adolescent, a sex worker, 
a migrant, a transgender or intersex person, or 
engaging in same-sex sexual behaviour, suffer both 
marginalization and stigma, which take a huge toll 
on people’s health. Those who are deprived of, or 
unable to access, information and services related 
to sexuality and sexual health, are also vulnerable 
to sexual ill health. Indeed, the ability of individuals 
to achieve sexual health and well-being depends 
on their access to comprehensive information 
about sexuality, knowledge about the risks they 
face, vulnerability to the adverse consequences of 
sexual activity, access to good quality sexual health 
care, and access to an environment that affirms and 
promotes sexual health. As well as being detrimental 
to their sexual health, discrimination and inequalities 
may also constitute a violation of human rights. 

The achievement of the highest attainable standard 
of sexual health is therefore closely linked to the 
extent to which people’s human rights – such 
as the rights to non-discrimination, to privacy 
and confidentiality, to be free from violence 
and coercion, as well as the rights to education, 
information and access to health services – are 
respected, protected and fulfilled. In the past 
two decades, an important body of human rights 
standards pertaining to sexuality and sexual health 
has been developed. This includes: interpretations 
by United Nations human rights treaty monitoring 
bodies of the content of human rights provisions; 
international, regional and national court decisions; 
international consensus documents; and reports by 
the United Nations Special Rapporteur on the Right 
to the Highest Attainable Standard of Health, among 
others. These standards are made operational 
through the enactment and implementation of laws, 
regulations and policies at the national level. 

Laws matter because they set the rules of 
society and can provide the framework for the 
implementation of sexual-health-related policies, 
programmes and services. They can provide 
human rights guarantees, but they may also create 
limitations. Either way, laws and regulations have an 
impact on the enjoyment of the highest attainable 
standard of sexual health. Harmonizing laws with 
human rights standards can foster the promotion of 
sexual health across and within various populations, 
while the negative impact of laws that are in 
contradiction with human rights standards has been 
increasingly documented. For example, laws that 
foster the dissemination of objective, comprehensive 
sexuality information, if implemented for all, 
contribute to people’s knowledge of what protects 
or damages their sexual health, including where and 
how to seek further information, counselling and 
treatment if needed. On the other hand, laws that 
restrict women’s and adolescents’ access to health 
services – for example, by requiring third-party 
authorization for services – and laws that criminalize 
certain consensual sexual behaviour can exclude 
or deter people from seeking and receiving the 
information and services they require and to which 
they have a right. 
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This report demonstrates the relationship 
between sexual health, human rights and the law. 
Drawing from a review of public health evidence 
and extensive research into human rights law at 
international, regional and national levels, the report 
shows how states in different parts of the world 
can and do support sexual health through legal 
and other mechanisms that are consistent with 
human rights standards and their own human rights 
obligations. This executive summary presents a few 
examples selected from the numerous examples 
provided in the full report.

Removal of legal and regulatory barriers to 
services

Ill health related to sexuality is vast and represents 
a significant disease burden throughout the world, 
so that access to appropriate health services 
for the wide range of sexual health problems is 
essential. At the same time, the right to the highest 
attainable standard of health has been defined 
and elaborated as encompassing a variety of 
facilities, goods and services that must be available, 
accessible, acceptable and of good quality. These 
are dimensions that have yet to be fulfilled in many 
places, and frequently this is due to an inadequate 
legal framework, including direct legal barriers. 
Among a number of examples of legal barriers 
to access is the prohibition or restriction on the 
availability of emergency contraception or on the 
delivery of services by health-care personnel other 
than doctors. In a number of countries this has 
been challenged and modified to make essential 
medicines and services available. 

How services are provided

Because issues related to sexuality and sexual 
practices concern people’s private lives and may 
be considered sensitive in many contexts, the 
guarantees of privacy, confidentiality and informed 
decision-making, for example, in the delivery of 
services, are particularly important. Where these 
guarantees are lacking, people may simply not use 
the services they need, with negative consequences 
for their health. Adolescents, for example, often 
avoid seeking services when confidentiality is not 
guaranteed and where parental authorization 

is required. Recognizing the importance of this 
dimension, and reflecting human rights standards, 
some countries have enshrined the guarantees 
of privacy, confidentiality and informed decision-
making in law. 

Access to information and education

Access to information and education relating to 
sexuality and sexual health is essential to enable 
people to protect their health and make informed 
decisions about their sexual and reproductive lives. 
Evidence shows that access to such information – 
as well as to comprehensive sexuality education 
that provides not only information but also builds 
personal communication skills – is associated with 
positive health outcomes. Laws and regulations that 
exclude specific topics from sexuality information 
and education, or exclude certain people from 
gaining access to sexuality education, have 
detrimental consequences for sexual health. 

International human rights bodies have emphasized 
the importance of states providing sexuality 
information and comprehensive sexuality 
education for both adults and adolescents, and 
have specifically stipulated that states should 
refrain from censoring scientifically accurate sexual 
health information, or withholding or intentionally 
misrepresenting health-related information, 
including sexual education and information. Some 
states have promulgated laws that make specific 
provision for sexuality information and education 
through the right to education; in others, the 
restriction on information regarding abortion 
services, for example, has been successfully 
challenged at the regional level.

The use of criminal law

All legal systems use criminal law to deter, prosecute 
and punish harmful behaviour, and to protect 
individuals from harm. However, criminal law is 
also applied in many countries to prohibit access 
to and provision of certain sexual and reproductive 
health information and services, to punish HIV 
transmission and a wide range of consensual sexual 
conduct occurring between competent persons, 
including sexual relations outside marriage, 



Sexual health, human rights and the law  |  3

same-sex sexual behaviour and consensual sex 
work. The criminalization of these behaviours 
and actions has many negative consequences for 
health, including sexual health. Persons whose 
consensual sexual behaviour is deemed a criminal 
offence may try to hide it from health workers and 
others, for fear of being stigmatized, arrested and 
prosecuted. This may deter people from using 
health services, resulting in serious health problems 
such as untreated STIs and unsafe abortions, for 
fear of negative reactions to their behaviour or 
health status. In many circumstances, those who do 
access health services report discrimination and ill 
treatment by health-care providers. 

International human rights bodies have increasingly 
called for decriminalization of access to and 
provision of certain sexual and reproductive health 
information and services, and for removal of 
punishments for HIV transmission and a wide range 
of consensual sexual conduct occurring between 
competent persons. National courts in different 
parts of the world have played an important role in 
striking down discriminatory criminal laws, including 
recognizing the potentially negative health effects. 

Gender identity and expression

Being able to determine and express one’s gender 
identity without stigma, discrimination, exclusion 
and violence is an important dimension of health 
and well-being and the enjoyment of human rights. 
The possibility for people to live in accordance 
with their self-identified gender, in law and in fact, 
has a beneficial effect on their overall well-being, 
including being able to access health, social and 
other services. The respect, protection and fulfilment 
of human rights require that no one should be 
forced to undergo medical procedures, including 
gender-affirming surgery, sterilization or hormone 
therapy, or be forced to divorce, as a requirement 
for legal recognition of their gender identity 
and expression. A number of national laws that 
previously required such procedures for a change 
of identity have been challenged and modified, or 
new laws have been promulgated, to be in line with 
human rights standards. 

Sexual and sexuality-related violence

All forms of sexual and sexuality-related violence 
have multiple negative effects on health and 
well-being. People living in violent relationships, 
for example, may be unable to make sexual and 
reproductive choices, either through direct exposure 
to forced or coerced sex or because they are unable 
to control or negotiate regular use of contraception 
and condoms. This puts them at risk of unwanted 
pregnancy (for women), and STIs including HIV. 
Intimate partner violence in pregnancy increases the 
likelihood of abortion, miscarriage, stillbirth, preterm 
delivery and low birth weight.

An example of the way in which the law has an 
impact on sexual health is the legal understanding 
of rape, which has historically been understood as 
sexual intercourse by a man with a woman who 
is not his wife, through force and against her will, 
involving vaginal penetration by a penis. Under 
such a definition, women who have been raped 
by their husbands, women who have been raped 
anally, men and transgender individuals cannot 
claim, legitimately, to have been raped. International 
criminal law has evolved to define rape in much 
broader terms, covering different invasive acts 
perpetrated by and against people of any sex or 
gender, and recognizing that rape within marriage is 
a crime in all circumstances. Many national laws have 
been amended over the past decade in line with 
these human rights standards. This accommodates 
access to needed health services for all (unmarried 
girls and women, men, boys and transgender 
persons) as well as recourse to due process and 
redress, which plays a role in health. 

Conclusion

States have obligations to bring their laws and 
regulations that affect sexual health into alignment 
with human rights laws and standards. Removing 
barriers in access to sexual health information and 
services, and putting in place laws and regulations 
that aim to support and promote sexual health, are 
actions that are also in line with the World Health 
Organization’s global reproductive health strategy 
adopted by the World Health Assembly in 2004.
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I. Introduction
Sexual health is fundamental to the physical and 
emotional health and well-being of individuals, couples 
and families, and ultimately to the social and economic 
development of communities and countries. However, 
the ability of individuals to achieve sexual health and well-
being depends on them having: access to comprehensive 
information about sexuality; knowledge about the 
risks they face and their vulnerability to the adverse 
consequences of sexual activity; access to good quality 
sexual health care; and an environment that affirms and 
promotes sexual health (1). National laws and policies, 
both those governing the provision of health services 
(including information and education) and criminal, civil 
and administrative laws that are applied to sexuality-
related matters, play a key role in fostering or hindering 
sexual health, and in promoting and protecting people’s 
human rights related to sexual health.

This report explains and discusses the relationship 
between sexual health, human rights and the law. 
Drawing from a review of public health evidence 
and extensive research into human rights law at 
international, regional and national levels, the report 
demonstrates how states in different parts of the 
world can and do support sexual health through 
legal and other mechanisms that are consistent 
with human rights standards and their own human 
rights obligations. The report is directed at policy-
makers in the field of health, health-care providers, 
nongovernmental organizations (NGOs) and others 
concerned with the promotion of sexual health 
and human rights. It seeks to help governments 
and policy-makers improve sexual health through 
bringing their laws and policies into alignment with 
national and international human rights obligations.

1.1 Sexuality, sexual health and human rights

Sexual health was first defined in a World Health 
Organization (WHO) Technical Report series in 
1975 as “the integration of the somatic, emotional, 
intellectual and social aspects of sexual being, 
in ways that are positively enriching and that 
enhance personality, communication and love” 
(2). Twenty years later, the Programme of Action 
of the International Conference on Population 

and Development (Cairo, 1994) included sexual 
health under the definition of reproductive health, 
indicating that its purpose “is the enhancement 
of life and personal relations, and not merely 
counselling and care related to reproduction and 
sexually transmitted diseases” (3). While the mention 
of sexual health was important in this context, 
subsuming it under reproductive health meant that 
all the dimensions of sexuality and sexual health that 
go beyond reproduction were given less attention in 
subsequent programmes and policies.

Yet the past three decades have brought dramatic 
changes in understanding of human sexuality and sexual 
behaviour. The HIV pandemic has played a major role in 
this, but it has not been the only factor. The toll taken on 
people’s health by other sexually transmitted infections 
(STIs), unwanted pregnancies, unsafe abortion, infertility, 
sexual violence and sexual dysfunction has been 
amply documented and highlighted in national and 
international studies and declarations (4). 

During the same period, there has been a rapid 
increase in the documentation and understanding 
of the nature of discrimination and inequality 
related to sexuality and sexual health. This 
includes information about the marginalization, 
stigmatization and abuse of those perceived as 
having socially unacceptable sexual practices or 
characteristics (e.g. being HIV-positive, engaging in 
same-sex sex, being a sexually active adolescent, 
a sex worker, a transgender or intersex person, or 
any combination of these), and the toll that such 
discrimination takes on people’s health. Many 
documented cases involve violations of human 
rights, such as the rights to health, life, equality and 
non-discrimination, privacy, and to be free from 
inhuman and degrading treatment, among others. 
The achievement of sexual health is thus closely 
associated with the protection of human rights. 

Over the past three decades there has been a rapid 
expansion of the application of human rights to 
sexuality and sexual health matters, particularly 
relating to protection from discrimination and 
violence, and protection of freedom of expression 
and association, privacy and other rights, for women, 
men, transgender and intersex people, adolescents 
and other population groups. This has resulted in the 
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production of an important body of human rights 
standards promoting sexual health and human rights. 
States have made legal and political commitments to 
protect the health of people, including their sexual 
health, through the application of human rights 
principles, expressed through national laws and 
policies and their implementation, recognizing that 
human rights principles have a strong role to play in 
promoting and protecting sexual health.

Spurred by public health evidence, scientific and social 
progress, as well as a growing body of international 
standards, working definitions of sexual health and 
sexuality have been developed (4) (see Box 1).

Box 1: Working definitions

 − Sexual health is a state of physical, emotional, 
mental and social well-being in relation to 
sexuality; it is not merely the absence of 
disease, dysfunction or infirmity. Sexual health 
requires a positive and respectful approach 
to sexuality and sexual relationships, as well 
as the possibility of having pleasurable and 
safe sexual experiences, free of coercion, 
discrimination and violence. For sexual health 
to be attained and maintained, the sexual rights 
of all persons must be respected, protected 
and fulfilled.

 − Sexuality is a central aspect of being 
human throughout life; it encompasses 
sex, gender identities and roles, sexual 
orientation, eroticism, pleasure, intimacy 
and reproduction. Sexuality is experienced 
and expressed in thoughts, fantasies, 
desires, beliefs, attitudes, values, behaviours, 
practices, roles and relationships. While 
sexuality can include all of these dimensions, 
not all of them are always experienced or 
expressed. Sexuality is influenced by the 
interaction of biological, psychological, social, 
economic, political, cultural, legal, historical, 
religious and spiritual factors.

1.2 Laws, human rights and their importance 
for sexual health 

Human rights are codified in international and 
regional treaties, often also called conventions, 
covenants and charters, and are also incorporated at 
the national level in constitutions and laws. National 
constitutions, laws and highest court decisions thus 
provide national recognition of the human rights 
standards that are elaborated in these international 
and regional human rights treaties, which states ratify. 
Importantly, national laws often provide guarantees 
and legal frameworks for the elaboration of sexual-
health-related policies, programmes and services, 
but sometimes they also impose limitations, and 
they thus have an impact on sexual health, both 
positive and negative. For example, laws that foster 
the dissemination of objective and comprehensive 
information and education on sexuality enable 
people to understand what protects or damages their 
sexual health, as well as to know where and how to 
seek further information, counselling and treatment 
if necessary. On the other hand, laws that restrict 
people’s access to health services – for example, by 
requiring third-party authorization for services or by 
criminalizing certain consensual sexual behaviour – 
have the effect of excluding people from the health 
information and services they need.

Laws can also play an important role in ensuring 
accountability – a key human rights principle – at 
many levels, including, among others, establishing 
transparent monitoring and review processes to 
record health outcomes across a sexually diverse 
population, or the impact of various health 
interventions. Such review processes can help identify 
laws that have harmful effects and/or that contradict 
human rights. Laws can also establish guarantees for 
access to justice, redress and reparations mechanisms 
for people whose human rights are violated, which is 
central to accountability. States must also ensure that 
people are protected against human rights violations 
by non-state actors. An example of this would be 
a health insurance company that excludes certain 
people from being covered by insurance, purely on 
grounds of characteristics such as religious affiliation, 
gender, sexual orientation or health status.
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Laws and regulations are pertinent to another key 
human rights principle: that of participation. It 
has been recognized that participation of affected 
populations in all stages of decision-making and 
implementation of policies and programmes is 
a precondition of sustainable development, and 
indeed, evidence shows that there is an association 
between participation of affected populations 
and health outcomes. In reality, many affected 
populations are unable to participate in assessing 
and making laws and regulations because of ongoing 
discrimination, often associated with increased 
exposure to violence and disease. For example, 
some states legally restrict transgender, lesbian, gay 
or sex-worker identified groups from registering as 
associations; others enact laws criminalizing their 
speech. All of these measures affect their ability to 
work against violence, HIV/AIDS and other issues 
of great importance to sexual health. At both the 
international and regional level, courts and human 
rights bodies have found these kinds of restrictive 
laws to be violations of fundamental rights of speech, 
association and protection from non-discrimination; 
in these decisions the basic principle of ensuring 
rights to participation in society are affirmed.

1.3 Legal and policy implications

The respect, protection and fulfilment of human 
rights, and the assurance of the highest attainable 
standard of sexual health, require states to bring 
their laws, as well as regulations, policies and 
practices, into line with international, regional and 
national human rights standards (5).

In order to point the way to specific considerations 
for action that Member States can undertake, each 
chapter of this document includes a section on 
Legal and policy implications. The questions follow 
the framework of each chapter and they address: (i) 
whether national laws give recognition to the health 
and human rights topic in question; (ii) whether the 
particular topic or topics contained in the chapter 
are addressed through law; and (iii) overarching 
issues raised in the chapter. All the questions are 
based on a health and human rights rationale and 
the notion of state accountability.

For people working in public health and concerned 
about sexual health in particular, it is essential to 
understand the impact of certain laws on health 
broadly and on sexual health in particular, and to 
understand how human rights standards can be used 
to ensure supportive laws and thus improve health. 

As a contribution to WHO’s constitutional mandate to 
integrate human rights into its work, this report seeks 
to demonstrate the inextricable links among different 
dimensions of sexual health, human rights and 
the law, and in doing so, to help governments and 
health policy-makers improve sexual health through 
bringing their laws and policies into alignment 
with their own constitutional and international 
human rights obligations. Sexual health is an often 
neglected dimension of the continuum of care in the 
domain of reproductive, maternal, newborn, child 
and adolescent health. This report is offered as one 
important tool in the fulfilment of the fifth aspect of 
the WHO global reproductive health strategy adopted 
by the World Health Assembly in 2004: promoting 
sexual health (5).
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II. Methodology and 
limitations

This report is the result of extensive research and 
consultation globally over a period of seven years.

Starting from WHO’s working definitions of sexual 
health and sexuality (see Chapter 1, Box 1), and 
recognizing that laws and policies can affect health as 
well as human rights, as outlined in the WHO global 
reproductive health strategy (5), the project’s aim 
was to articulate the relevant international, regional 
and national human rights norms and standards that 
promote sexual health, and provide examples of 
national laws and jurisprudence that uphold these 
standards, together with evidence to support them.

Three important considerations drove the 
development of the project: (a) application of 
existing human rights standards as established by 
international, regional and national authoritative 
bodies; (b) national laws and jurisprudence are valid 
indicators of human rights standards, and they set 
the framework for operational actions; and (c) laws 
and their implementation have an impact on health.

2.1 Process

WHO convened a consultation in Geneva in February 
2008, inviting various public health, legal and 
human rights experts to elaborate the scope, design 
and content of the project. 

Nine human rights experts from the six WHO 
regions, and two experts with international 
and North American legal expertise (see 
Acknowledgements), were engaged to conduct 
research on laws and jurisprudence related to 
sexuality and sexual health at the international and 
regional levels and in selected countries, and to 
analyse and write up international/regional reports 
of the findings (6–13).

In May 2009, a meeting was held with the legal 
researchers to further develop the research strategy, 
including identifying the topical scope, research 
terms, sources of information, and inclusion/
exclusion criteria for the legal and jurisprudential 
research. An analysis meeting was held in Berkeley, 
California, in January 2010, to examine international, 

regional and national findings and to set parameters 
to ensure consistency across the regional research 
reports in order to facilitate cross-regional analysis.

In parallel to the legal research, literature reviews of 
public health evidence were conducted to assess the 
documented impact of laws and their enforcement and 
implementation on sexual health and well-being in 
each of the eight identified topic areas (see section 2.2). 

Upon completion of the legal and public health 
reviews, a small meeting of experts was held in 
Geneva in June 2011 to elaborate the methodology 
for the cross-regional analyses and the final outline 
and content of the report.

Between June 2011 and August 2012, a draft report was 
produced by a small expert group and presented to a 
larger expert group meeting in September 2012, at WHO 
in Geneva, for peer review. Participants were invited 
based on their diverse regional and multidisciplinary 
expertise. The report was then extensively revised based 
on feedback received from the meeting participants as 
well as from external reviewers.

2.2 Scope

The expert consultation in 2008 defined eight topic 
areas to reflect a holistic approach to sexual health, 
and to capture how laws address these issues 
and also how human rights standards elaborated 
in authoritative international, regional and legal 
documents relate to them. 

The topics were chosen with regard to the following 
key criteria:

• demonstrated association with sexuality, sexual 
health and well-being; 

• relevance to the fifth pillar of the WHO global 
reproductive health strategy – promoting sexual 
health – and to other WHO work in the area of 
sexual health;

• prioritization of poor and underserved 
populations and groups; 

• intersection of human rights standards with the 
content of laws and their association with sexual health. 
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The eight topics identified were:

i. Non-discrimination, including (non)
discrimination based on sex, including issues 
related to: sexual harassment; age (special 
attention to adolescents); sexual orientation; 
gender identity and expression; marital status; 
health and other relevant status such as being  
a migrant or a prisoner.

ii. Penalization of sexuality/sexual activities, 
including: the (de)criminalization of same-
sex sexual activity; (de)criminalization of 
(intentional) transmission of HIV; age of consent/
statutory rape; and sexual activity in prisons and 
other state custodial institutions.

iii. State regulation of marriage and family, 
including: the (de)criminalization of sex outside 
marriage; consent to marriage; conditions 
placed on permission to marry, such as virginity 
testing and testing for HIV/STIs.

iv. Gender identity/expression, including: civil 
status registration; (de)criminalization of certain 
aspects of gender expression; access to health 
services; (non)discrimination and protection 
from violence.

v. Violence, including domestic/intimate partner 
violence; sexual violence (including rape 
and in different contexts such as marriage or 
incarceration); female genital mutilation; police 
brutality/failure to respond due to sexuality or 
gender-related appearance/behaviour; hate 
crimes; honour crimes; and sexual exploitation, 
including trafficking of minors.

vi. Availability, accessibility, acceptability 
and quality of sexual health services, 
including: services for abortion, contraception, 
STI prevention, testing and treatment, and 
other relevant health services; and access to 
appropriate services for specific populations 
such as prisoners, refugees, injecting drug  
users, adolescents, the military, physically  
and mentally disabled people, trafficked people, 
and older people.

vii. Information, education and expression 
related to sexuality and sexual health, 
including: sexuality education; sexuality and 
sexual health information; erotic expression; 
and (de)criminalization of obscenity/
indecency.

viii. Sex work, including: (de)criminalization; 
legalization/regulation; and (non)
discrimination in access to health care  
and other services.

2.3 Search strategy and data sources

2.3.1 Human rights, legal and jurisprudential data

Three levels of document sources were culled and 
reviewed: international, regional and national. 
Regions were defined according to the WHO regions: 
African Region, Region of the Americas, Eastern 
Mediterranean Region, European Region, South-East 
Asian Region and the Western Pacific Region. 

For each region, the researchers from each region 
made an in-depth review of both the regional 
human rights law and the laws and jurisprudence 
of selected countries, culling examples of national 
laws and highest court decisions according to the 
inclusion/exclusion criteria listed below. Based on 
grey literature and interviews with experts, they 
identified relevant national laws, which they then 
located and, where necessary, translated.

Sources of information

(a) International sources: United Nations 
(UN) human rights treaties; international 
humanitarian law (primarily the Geneva 
Conventions and their protocols); international 
criminal law (primarily the International 
Criminal Court’s Rome Statute [14], definitions 
of crimes, ad hoc and hybrid tribunal statutes 
and case law, and the UN Protocol to Prevent, 
Suppress and Punish Trafficking in Persons 
[Palermo Protocol; 15]); refugee law (primarily 
the 1951 Convention relating to the Status 
of Refugees and its 1967 Protocol, and the 
authoritative Handbook and guidelines on 
procedures and criteria for determining refugee 
status [16]); international labour law (primarily 
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the International Labour Organization [ILO] 
treaties); international political consensus 
documents; UN Human Rights Council 
resolutions; and UN treaty monitoring bodies’ 
general comments/recommendations and 
decisions (see Table 1).1 

(b) Regional sources: regional legally binding 
human rights treaties; other relevant regional 
legally binding treaties; relevant jurisprudence 
of regional human rights courts and other 
authoritative bodies; secondary legal sources 
(though not necessarily legally binding), such as 
regional resolutions and declarations, provided 
by relevant regional authoritative bodies.

(c) National sources: constitutions; national laws, 
such as civil codes, criminal codes, family laws, 
administrative laws if relevant, health-care laws, 
laws on HIV, and other laws relevant to sexual 
health and sexuality.

Inclusion criteria for human rights standards, laws 
and jurisprudence

1. close connection to sexuality and sexual health; 

2. explicit reference to the sexual health needs of 
vulnerable/marginalized populations;

3. reflection of the respect, protection and fulfilment 
of human rights, expressed either explicitly in the 
law and/or reflected in particular provisions;

4. at the national level: state laws and highest court 
decisions only;

5. in federal legal systems: federal laws and state-
level laws; 

6. diverse national examples in the region;

7. identifiable primary sources of the text of laws  
and court decisions. 

Exclusion criteria for human rights standards, laws 
and jurisprudence 

• policies and lower-level regulations, unless they  
had a particular significance for understanding  
the content of a higher-level law;

• customary and religious laws;

1 Note: Reports of UN Special Rapporteurs were not 
systematically searched and analysed, but some of the 
most relevant reports are referenced in the text.

• draft and pending laws;

• implementation measures, unless explicitly 
articulated in laws and jurisprudence.

2.3.2 Public health data

Six reviews of the public health literature were 
conducted, to elucidate the possible association 
(or lack of association) between particular laws or 
policies and different sexual health conditions or 
outcomes. These six reviews covered: information, 
education and expression related to sex and 
sexuality; criminalization of consensual sexual 
behaviour; sex work; gender identity and expression; 
marriage; and sexual violence.

Sources of information 

Multiple databases, including PubMed, Web of 
Science, Popline and Embase, were searched for 
primary sources of data, including epidemiological 
studies and reports by NGOs and other international 
or national institutions. Grey literature was reviewed 
in order to identify themes and primary sources, 
but papers identified in the grey literature were not 
included as data sources. Identified papers were 
summarized in a literature review for each of the six 
topics, including a list of keywords.

Inclusion criteria

• studies published from 1995 to 2011;

• specific reference to the particular topic area  
(e.g. sexuality education);

• reporting original findings with clear and valid 
methodologies;

• studies relying on secondary data, unclear 
methods, small sample sizes, etc., were only 
included if there were no other data on the subject 
area (clearly marked as less reliable sources); 

• review articles and systematic reviews were only 
included in cases where access to original articles 
was impossible or the literature was too vast to 
review in detail;

• systematic reviews were included to provide an 
overall indication of the relationship between the 
topic area and sexual health.
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Exclusion criteria 

• opinion papers;

• papers describing intervention programmes 
without rigorous evaluation of health impact.

2.4 Critical assessment and synthesis of 
retrieved information

The January 2010 meeting (see section 2.1: Process) 
set the parameters for the critical assessment and 
analysis of the source materials. 

Human rights standards: The international and 
regional human rights standards relating to the eight 
identified sexual health topic areas were established 
as the benchmark against which national laws and 
jurisprudence were assessed.

Legal and jurisprudential data: The legal and 
jurisprudential information retrieved was assessed 
as to whether it was (i) consonant with authoritative 
international and regional human rights standards,  
and (ii) relevant to sexual health. 

Public health data: The public health information was 
assessed on the basis of the extent to which legal 
measures – for example the decriminalization of sex 
work – were associated with positive or negative health 
outcomes related to sexuality and well-being. Given 
that laws and their implementation do not readily 
lend themselves to epidemiological measurement, 
associations were assessed based on available studies 
that examined these outcomes as rigorously as possible.

For each sexual health topic area (see section 2.2: Scope) 
the following analytical framework was set: 

• description of the topic from the health and well-
being point of view; 

• identification of relevant international and regional 
human rights standards for the topic;

• documented impact (positive and negative) of laws 
relating to sexual health and well-being;

• identification of legal and jurisprudential examples 
from different regions/countries of laws that 
demonstrate, either explicitly or implicitly, the 
protection of human rights and the sexual health  
and well-being of the population.

The following rules were followed in synthesizing the 
information retrieved:

• Issues for which clear examples, human rights 
standards and/or public health relevance were not 
identifiable were excluded from the report.

• The selection of national examples did not aim to 
provide a comprehensive review and analysis of all 
countries in the region. 

• Identification of national laws did not indicate the 
existence of implementation measures. 

• Laws that were identified throughout the legal 
assessment (based on our inclusion/exclusion 
criteria) were not analysed within their national, 
cultural, societal or political contexts; only the 
strict text of the laws was used. 

• The protection of health needs of vulnerable/
marginalized populations and human rights 
standards specifically established for their protection 
were systematically integrated across the report. 

• Specific attention was paid to the health and 
human rights protections of adolescents.

The in-depth research into international, regional 
and selected national laws and human rights 
jurisprudence relating to sexuality and sexual health 
revealed an extensive number of laws, in a wide 
variety of countries, that deal in some way with 
sexuality and sexual health. 

Many of the laws analysed demonstrated negative 
dimensions: they were clearly associated either with 
negative health outcomes (e.g. the penalization 
of adultery through flogging or even the death 
penalty) or with violations of human rights (e.g. 
the exclusion of unmarried people from receiving 
information and services related to contraception) 
or, most frequently, both. 

In all regions of the world, however, examples were 
identified of laws and jurisprudence that both uphold 
human rights standards and aim to contribute to the 
promotion and protection of sexual health. The report 
particularly focuses on providing illustrative examples of 
laws and jurisprudential materials from different parts of 
the world that have a demonstrated positive effect on 
sexual health and that adhere to international, regional 
and/or national human rights norms and standards.
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2.5 Peer review and document preparation

As mentioned in section 2.1 (Process), the first full 
report was subjected to extensive peer review at an 
international expert group meeting in September 
2012, and subsequently by additional external 
expert reviewers from different disciplines.

Based on the analysis of relevant laws and court 
decisions against the key criteria listed under section 
2.2 (Scope), selected results from the research 
were grouped under three main chapter headings, 
reflecting the ways in which aspects of sexual health 
are closely linked to human rights and the law

Chapter 3: Health services for the promotion and 
protection of sexual health 

Chapter 4: Information and education for sexual 
health

Chapter 5: Sexual and sexuality-related violence.

Issues related to discrimination, the health and 
human rights of vulnerable/marginalized populations 
and particular legal measures, such as the application 
of criminal law to consensual sexual behaviour, were 
integrated across these three chapters.

2.6 Limitations of the research and the report

The laws highlighted as examples of adherence 
to human rights standards and likely to promote 
sexual health represent a selection from each region 
under each topic. Thus, the mention of a law in one 
particular country is not an indication that there are 
no other such examples in other countries. It should 
also be borne in mind that laws are complex and 
many of the laws identified through the regional and 
international research and highlighted as positive 
may also contain negative aspects.

This report focuses on international human rights 
and common law as employed at the national 
level, but it is important to note that religious and 
customary laws and related legal mechanisms also 
play a central role in issues related to sexuality and 
sexual health. While these fall outside the scope of 
this report, there is a critical need for evidence to be 
generated around these and other systems of justice 
dispensation, and other community-based actors 
that influence the sexual health and well-being of 

local populations. The use of religious authority 
figures within the community to enforce compliance 
with social and religious standards of behaviour also 
needs to be documented in order to better protect 
the vulnerable.

The intersections of sexual health, human rights 
and the law are complex and certainly require 
much more than one report to articulate, analyse 
and understand. This analysis chose as a first step 
to focus on the letter of the law and the legal 
framework; the analysis focuses solely on the formal 
content of statutes, judicial decisions or other duly 
enacted laws. While human rights are codified in 
national laws, the respect, protection and fulfilment 
of human rights can only be fully achieved through 
the proper implementation of laws. This report, 
however, does not deal with implementation of 
laws, as such an undertaking requires a different 
methodology and should be the focus of a 
subsequent report. In a few places, reference is 
made to policies and programmes (i.e. evidence of 
implementation of the law), mostly to make explicit 
a particular point concerning a particular kind of law. 
The reader should therefore bear in mind that the 
report rests on the assumption that law can promote 
rights and enhance freedom, autonomy, and the 
health and well-being of individuals, but that it also 
acknowledges the limitations of the law alone as a 
tool for achieving development goals. This report 
should be read as a contribution to the discussion 
on how sexual health and human rights can be 
enhanced and protected, but not as a formula for 
their instant realization.

This report provides as a unique and innovative piece 
of research and analysis. Other UN organizations 
are examining the links between health, human 
rights and the law: the United Nations Development 
Programme’s (UNDP’s) Global Commission on HIV 
and the Law published its report in 2012 (17), and the 
Office of the High Commissioner for Human Rights 
(OHCHR) and United Nations Special Rapporteurs 
regularly report to the Human Rights Council on the 
impact of laws and policies on various aspects of 
sexual health. Nevertheless, this is the first report that 
combines these aspects, specifically with a public 
health emphasis.
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Table 1: Core international human rights treaties and their optional protocols (and date of entry into 
force) relevant to the protection of human rights in the context of sexual and reproductive health2

Treaty (date of adoption) Monitoring body

International Covenant on Economic, Social and Cultural 
Rights (ICESCR) (1966)

Committee on Economic, Social and Cultural Rights

Optional Protocol to the International Covenant  
on Economic, Social and Cultural Rights (2008)

Committee on Economic, Social and Cultural Rights

International Covenant on Civil and Political Rights 
(ICCPR) (1966)

Human Rights Committee2 

Optional Protocol to the International Covenant on Civil  
and Political Rights (1966)

Human Rights Committee

Second Optional Protocol to the International Covenant 
on Civil and Political Rights, aiming at the abolition  
of the death penalty (1989)

Human Rights Committee

International Convention on the Elimination of All Forms  
of Racial Discrimination (ICERD) (1965)

Committee on the Elimination of Racial Discrimination

Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW) (1979)

Committee on the Elimination of Discrimination Against 
Women

Optional Protocol to the Convention on the Elimination  
of All Forms of Discrimination Against Women (1999)

Committee on the Elimination of Discrimination Against 
Women

Convention against Torture and Other Cruel, Inhuman  
or Degrading Treatment or Punishment (CAT) (1984)

Committee Against Torture

Optional Protocol to the Convention Against Torture  
and Other Cruel, Inhuman or Degrading Treatment  
or Punishment (2002)

UN Subcommittee on Prevention of Torture and other 
Cruel, Inhuman or Degrading Treatment or Punishment

Convention on the Rights of the Child (CRC) (1989) Committee on the Rights of the Child

Optional Protocol to the Convention on the Rights of the 
Child on the sale of children, child prostitution and child 
pornography (2000)

Committee on the Rights of the Child

Optional Protocol to the Convention on the Rights of the 
Child on the involvement of children in armed conflict (2000)

International Convention on the Protection of the Rights 
of all Migrant Workers and Members of their Families 
(ICRMW) (1990)

Committee on Migrant Workers

Convention on the Rights of Persons with Disabilities 
(CRPD) (2006)

Committee on the Rights of Persons with Disabilities

Optional Protocol to the Convention on the Rights  
of Persons with Disabilities (2006)

Committee on the Rights of Persons with Disabilities

2 The Human Rights Committee is sometimes also referred to as the Committee on Civil and Political Rights.
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III. Health services for the 
promotion and protection 
of sexual health

3.1 Introduction

Ill health related to sexuality represents a significant 
disease burden throughout the world. This includes: 
morbidity and mortality related to HIV (18) and other 
STIs (19); morbidity and mortality linked to lack of 
access to contraception and safe abortion services 
(20); erectile dysfunction; the sequelae of sexual 
violence and female genital mutilation; and sexual 
and reproductive cancers (1).3

For example, sexually transmitted infections (STIs) 
are a significant cause of acute illness, infertility, 
long-term disability and death, with serious medical 
and psychological consequences for millions of 
men, women and adolescents. For people aged 
15–49 years, an estimated 448 million new cases of 
four curable STIs (chlamydia, gonorrhoea, syphilis 
and trichomoniasis) occurred in 2005 (19), and 
these numbers are not diminishing. An estimated 
35 million people in 2013 were living with HIV, a 
largely sexually transmitted infection (18), and while 
the incidence of HIV continues to fall, this is still a 
huge burden related to sexual health. Globally, the 
proportion of women living with HIV has remained 
stable at 50% of all those living with HIV, although 
women are more affected in sub-Saharan Africa 
and the Caribbean (18). Since the beginning of 
the HIV epidemic in the 1980s, men who have 
sex with men and transgender people have been 
disproportionately affected by HIV. The few existing 
epidemiological studies among transgender people 
have shown disproportionately high HIV prevalence, 
ranging from 8% to 68% depending on the context 
and the type of study carried out (21).

3 Some of the dimensions of sexual health overlap 
with what is classically included under reproductive 
health. Contraception and abortion in particular are 
frequently counted as part of reproductive health. They 
are included in this report on sexual health precisely 
because they are about NOT reproducing, but they are 
directly connected to sexuality and sexual activity.

The continuing increase in the use of contraception 
since the 1960s (22) has contributed to a reduction 
in maternal mortality, and it is estimated that one 
in three deaths related to pregnancy and childbirth 
could be avoided if all women had access to 
contraceptive services (23). The increased use of 
modern contraceptive methods could not have 
been possible without the provision of services, 
whether public or private, through dedicated 
services or primary health care. Evidence shows 
that for adolescents, increased access to modern 
contraception, and particularly emergency 
contraception, protects them from negative health 
outcomes, and does not lead to unwanted sexual 
intercourse, unprotected intercourse, decreases in 
condom use, increased STIs or increased pregnancy 
rates (24–26). It has been estimated that a doubling 
of the current global investments in contraceptive 
and fertility regulation services – so that more women 
have better access to needed services – would 
reduce unintended pregnancies by more than two 
thirds, from 75 million to 22 million. But it would also 
reduce unsafe abortions by almost three quarters, 
from 20 million to 5.5 million, and deaths from unsafe 
abortion by more than four fifths, from 46 000 to 8000 
(20). Thus, the provision of sexual and reproductive 
health services enables women to exercise control 
over their bodies in the case of unwanted pregnancies 
and helps to preserve their health.

Being able to be screened, counselled, diagnosed 
and treated appropriately for aspects of sexual health 
such as erectile dysfunction, the sequelae of sexual 
violence, female genital mutilation, reproductive 
tract infections that are not sexually transmitted, 
and sexual and reproductive cancers, is also critical 
for the protection and promotion of sexual health, 
as is having access to information and counselling 
related to sexuality (1). In addition, other health 
conditions such as cardiovascular disease, diabetes 
and cancer, all have a detrimental effect on the sexual 
and reproductive health of both men and women. 
For example, testicular cancer can threaten a young 
man’s sexual and reproductive future, and prostate 
cancer can affect a man’s mid- and later-life chances 
for a sexual life. Sexual dysfunction resulting from 
such conditions can be ameliorated through different 
approaches, usually requiring an interaction with the 
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health service (27). Finally, for people whose deeply 
felt gender does not correspond to their sex assigned 
at birth, access to hormonal treatment or gender 
reassignment surgery, or other treatment, may be 
needed for the protection of their health including 
their sexual health.

Thus, the kinds of health services needed to 
promote and protect sexual health include: sexual 
health education and prevention information; 
sexuality counselling; identification and referral 
for victims of sexual violence and female genital 
mutilation; voluntary counselling, testing, treatment 
and follow-up for STIs, including HIV; screening, 
diagnosis, treatment and follow-up for reproductive 
tract infections, cancers and associated infertility; 
diagnosis and referral for sexual dysfunction and 
associated problems related to sexuality and 
intimate relationships; and safe abortion and post-
abortion care. Such services may be integrated as 
part of primary health care or provided as stand-
alone services, to address the most significant sexual 
health problems and concerns of the particular 
country, district or region (1).

The respect, protection and fulfilment of 
internationally recognized human rights, such as the 
right to the highest attainable standard of health 
and the right to non-discrimination, require that all 
people have access to high quality and affordable 
health services, including those related to sexuality 
and sexual health, without discrimination (28–36). 
The right to the highest attainable standard of health 
has been defined and elaborated as encompassing a 
variety of facilities, goods and services that must be 
available, accessible, acceptable and of good quality 
(28, 29). It also includes the underlying determinants 
of health such as: access to safe and potable water 
and adequate sanitation; an adequate supply of safe 
food, nutrition and housing; healthy occupational and 
environmental conditions; as well as access to health-
related education and information, including on 
sexual and reproductive health (29, 37). Many national 
constitutions, such as those of the Republic of South 
Africa (38) and Portugal (39), for example, explicitly 
guarantee the right to the highest attainable standard 
of health and specific aspects of it.

3.2 Creating enabling legal and regulatory 
frameworks and eliminating barriers to 
services for sexual health

The WHO global reproductive health strategy 
emphasizes that creating supportive legislative and 
regulatory frameworks and removing unnecessary 
restrictions from policies and regulations is likely 
to contribute significantly to improved access to 
services. To do this, states need to review and, 
if necessary, modify laws and policies to ensure 
that they facilitate universal and equitable access 
to reproductive and sexual health education, 
information and services (5).

In a number of countries, many laws and regulations, 
or the lack of proper regulations, still present 
barriers to people accessing sexual health services. 
International human rights standards require that 
states not only refrain from activities that interfere 
with individuals’ pursuit of their own health needs, 
but also remove legal and regulatory barriers to 
access to sexual and reproductive health services, 
such as laws or regulations that limit access to 
contraceptives (28, 29, 40). States must also ensure 
that both state-supported (public) and private 
health services are regulated and monitored for 
adherence to health and human rights standards 
(29, 41, 42).

Barriers to sexual health that are susceptible to 
regulation by law include: access to essential medicines, 
conscientious objection by health-care providers, 
availability and quality of health-care providers and 
facilities, and criminalization of certain services.

3.2.1 Access to essential medicines

Essential medicines are those that satisfy the 
priority health care needs of the population. They 
are selected based on public health relevance and 
evidence on efficacy, safety and comparative cost-
effectiveness (43). Access to essential medicines 
is guaranteed as part of the right to health; they 
must be available within the context of functioning 
health systems at all times, in adequate amounts, 
in the appropriate forms and dosages, with assured 
quality and at a price the individual and the 
community can afford (29, 44, 45). Yet medicines 
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needed for the promotion of sexual health, such as 
antiretrovirals for HIV, emergency contraception, or 
mifepristone and misoprostol for medical abortion 
– all of which are included on the WHO Model List 
of Essential Medicines (46) – are often either not 
available (due to intellectual property laws) or are 
restricted or prohibited by law. This situation has 
been challenged in various countries, including 
Colombia (47), Mexico (48), Peru (49), and England 
and Wales (50), resulting in the overturning of such 
restrictions or prohibitions. Some countries have 
declared contraception a “public good” and provide 
subsidized or free services for this aspect of sexual 
health (e.g. Canada; 51, 52).

3.2.2 Conscientious objection by health-care 
providers

Another major barrier to sexual health services in 
some countries is the refusal by some health-care 
providers to provide sexual and reproductive health 
services on grounds of conscientious objection. 
By claiming conscientious objection, health-care 
professionals or institutions exempt themselves 
from providing or participating in the provision of 
certain services on religious, moral or philosophical 
grounds. This has affected a wide range of 
procedures and treatments, including abortion 
and post-abortion care, components of assisted 
reproductive technologies relating to embryo 
manipulation or selection, contraceptive services 
including emergency contraception, treatment in 
cases of unavoidable pregnancy loss or maternal 
illness during pregnancy, and prenatal diagnosis 
(53). While most health-care providers who claim 
conscientious objection are obstetricians and 
gynaecologists, such objections have also come 
from pharmacists, nurses, anaesthesiologists and 
cleaning staff. Some public health institutions have 
informally refused to provide certain reproductive 
health services based on the beliefs of individual 
hospital administrators (54).

While other regulatory and health system barriers 
also hinder women’s right to obtain abortion services, 
conscientious objection is unique because of the 
tension existing between protecting, respecting and 
fulfilling a woman’s rights, and a health-care provider’s 

own right to follow his or her moral conscience (55). 
This situation leads to people’s health being put in 
jeopardy when they are denied the services they  
need (53, 55).

International human rights standards clearly 
stipulate that, although the right to freedom of 
thought, conscience and religion is protected by 
international human rights law, freedom to manifest 
one’s religion or beliefs may be subject to limitations 
in order to protect the fundamental human rights 
of others (32). Specifically, human rights and health 
system standards stipulate that health services 
should be organized in such a way as to ensure that 
an effective exercise of the freedom of conscience of 
health-care professionals does not prevent people, 
with special attention to women, from obtaining 
access to services to which they are entitled under 
the applicable legislation (56–60). Therefore, laws 
and regulations should not allow health-care 
providers or institutions to impede people’s access 
to legal health services (28, 61–63). Health-care 
professionals who claim conscientious objection 
must refer people to a willing and trained service 
provider in the same or another easily accessible 
health-care facility. Where such referral is not 
possible, the health-care professional who objects 
must provide safe services to save an individual’s life 
or to prevent damage to her health (59, 60). 

Some human rights bodies have explicitly 
addressed conscientious objection in the context of 
contraceptive service provision, stating that where 
women can only obtain contraceptives from a 
pharmacy, pharmacists cannot give precedence to 
their own religious beliefs and impose them on others 
as justification for their refusal to sell such products 
(64). States have particular responsibility to ensure 
that adolescents are not deprived of any sexual and 
reproductive health information or services due to 
providers’ conscientious objection (40).

3.2.3 Availability and quality of health-care 
facilities and providers

The availability of health-care facilities and trained 
providers within reach of the entire population is 
essential to ensuring access to sexual health services. 
Some national laws stipulate that only doctors 



16  |  Sexual health, human rights and the law

can perform certain services. In the area of sexual 
health, many services do not necessarily have to be 
provided by a physician, but can be competently 
provided by nurses, midwives or auxiliary nurses 
(65, 66). Particularly in places where there are 
few qualified doctors, this kind of “task shifting” 
renders services more accessible (67), increasing 
access to and use of contraception, for example 
(68–71). International human rights standards, 
while emphasizing the importance of appropriately 
trained health-care providers with up-to-date 
skills and knowledge, do not specify the degree of 
qualification, leaving this for individual countries to 
regulate as appropriate. Some national laws, such as 
in South Africa (72), specifically make provision for 
different levels of providers. 

The right to the highest attainable standard of 
health, including sexual health, places an obligation 
on governments to ensure that health-care facilities, 
goods and services are of good quality (29). In 
addition to the guarantee of confidentiality, privacy 
and informed consent (see sections 3.3.1 and 3.3.2), 
this requires that services have “skilled medical 
personnel, scientifically approved and unexpired 
drugs and hospital equipment, safe and potable 
water, and adequate sanitation” (29).

3.2.4. Criminalization of sexual-health-related 
services

Laws that prohibit or criminalize the use of certain 
medical procedures represent, by definition, a barrier 
to access. Such laws and other legal restrictions may 
prevent access to certain commodities needed for 
sexual and reproductive health (e.g. contraceptives), 
they may directly outlaw a particular service (e.g. 
abortion), or they may ban the provision of sexual and 
reproductive information through school-based or 
other education programmes. In practice, these laws 
affect a wide range of individuals (73, 74). Criminal 
law is also used to punish HIV transmission and a 
wide range of consensual sexual conduct occurring 
between competent persons (see section 3.4).

These legal restrictions on sexual and reproductive 
health services are likely to have serious implications 
for health (74). Restricting legal access to abortion, 
for example, does not decrease the need for 

abortion, but it is likely to increase the number 
of women seeking illegal and unsafe abortions, 
leading to increased morbidity and mortality. Legal 
restrictions also lead many women to seek services 
in other states or countries (75, 76), which is costly, 
delays access and creates social inequities (59).

International and regional human rights bodies 
and national courts have increasingly called for 
the removal of all barriers interfering with access 
to sexual and reproductive health information and 
services, including the criminalization of access to 
and provision of such information and services (29, 
31, 40, 74, 77). They call for the reform of laws that 
interfere with the equal enjoyment of rights by 
women (78), including those laws that criminalize 
and restrict medical procedures needed only by 
women and that punish women who undergo these 
procedures (79).

3.3 Ensuring quality and respect of human 
rights in the provision of sexual health 
services

The way in which services are provided has long 
been recognized as a crucial determinant of 
whether, and to what extent, people seek health 
services when needed. Studies have shown that 
adherence to quality of care standards results in 
outcomes such as women’s satisfaction with services 
and an increase in contraceptive use (80–83). 
Factors that are key to quality include: a guarantee 
of privacy and confidentiality; fostering informed 
decision-making; skilled health-care providers; and 
quality supplies and equipment. 

Human rights bodies have also called on states to 
ensure timely and affordable access to good quality 
health services, including for adolescents, delivered 
in a way that ensures informed consent, respects 
dignity, guarantees confidentiality, and is sensitive to 
people’s needs and perspectives (28, 31, 37, 40).

3.3.1 Guarantee of privacy and confidentiality

Sexual health encompasses issues related to 
sexuality, sexual practices, contraception and 
sexually transmitted infections (STIs), which are 
perceived as sensitive in many settings. Many people 
may be reluctant to discuss them or reveal relevant 
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information. At the same time, health workers are 
often entrusted with this private information by 
their patients, such that respect for confidentiality 
and privacy is essential. If individuals fear that 
confidentiality and privacy are not guaranteed in  
the health-care environment, they may avoid 
seeking services, thus putting their health in 
jeopardy (28, 84–88).

The right to privacy means that individuals should 
not be subject to arbitrary or unlawful interference 
with their privacy and should enjoy protection of 
the law in this respect (89). Many constitutions, 
national laws and regulations guarantee the 
right to privacy and confidentiality. However, in 
practice this may not be applied to the provision 
of sexual health services (59, 60, 85, 90). In line 
with human rights commitments, and in order to 
promote the health and development of all, states 
are encouraged to strictly respect the right to 
privacy and confidentiality, including with regard 
to advice, counselling and services related to sexual 
health. Health-care providers have an obligation 
to keep medical information confidential – both 
written records and verbal communications. Such 
information may only be disclosed with the consent 
of the patient (28, 29, 40, 59, 60, 65, 84, 91).

3.3.2 Fostering informed decision-making

Because many of the decisions relating to sexual 
health may have an impact on people’s ability 
to have a safe and satisfying sexual life and to 
have or not have children, informed decision-
making – which includes informed refusal of 
certain interventions or medicines – is particularly 
important. Individuals have the right to be fully 
informed about any treatment, intervention or other 
health services they may seek or undergo. In the 
area of sexual health, informed decision-making 
includes fully understanding and accepting (or 
declining) a particular service, such as a diagnostic 
test for an STI or HIV, or intervention, such as 
sterilization or abortion (92). Informed decision-
making invokes several elements of human rights 
that are indivisible, interdependent and interrelated. 
In addition to the right to health, these include the 
right to self-determination including reproductive 

self-determination, freedom from discrimination, 
security and dignity of the human person, and 
freedom of thought and expression (93). In order 
to make a free and fully informed decision, the 
individual concerned must have adequate reasoning 
faculties and be in possession of all relevant facts at 
the time consent is given (59, 60, 93).

People should not be pressured, forced, coerced or 
in any other way persuaded to undergo treatment or 
interventions against their will. Certain populations, 
such as people with disabilities, indigenous and 
minority people, women living with HIV, sex workers, 
drug users, and transgender and intersex people, 
may be particularly vulnerable to coercion or to 
being persuaded to undergo certain procedures, 
such as intrauterine device (IUD) insertion or 
sterilization, without their free and fully informed 
choice and consent (91). Children in particular may 
be subjected to certain procedures that have an 
impact on their future sexuality and sexual health, 
such as children with intersex conditions receiving 
medically unnecessary, so-called sex normalizing 
surgery before they are old enough to participate in 
the decision (91), and young girls undergoing genital 
mutilation (94) (see also Chapter 5). States have an 
obligation to protect these individuals from coercion 
and discrimination (29) and to ensure that rights to 
autonomy, bodily integrity and dignity, as well as the 
principle of acting in the child’s best interests, are 
protected (40).

The right to informed decision-making, including 
the requirement for informed consent, may be 
recognized in national laws and is often covered 
in medical ethical codes, but many states’ laws or 
policies fail to explicitly recognize it. Nonetheless, 
states have the legal duty to ensure that services  
are provided in a way that presents information in  
a clear and understandable way, including the likely 
benefits and potential adverse effects of proposed 
procedures and available alternatives (28), so that 
clients can make a choice. Censoring, withholding 
or intentionally misrepresenting information about 
sexual and reproductive health services can result 
in a lack of access to services or delays, which, in 
the case of abortion services for example, increase 
health risks for women (59). International and 
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regional human rights standards have affirmed 
the requirement for full information in relation to 
interventions, including for sexual health (28, 56, 92).

3.3.3 Skilled health-care personnel

Health-care providers who are inadequately trained 
are not able to provide appropriate health services. 
In the field of sexual health, specific training is 
needed, especially in the area of counselling 
related to sexuality, and more generally for dealing 
with many different kinds of clients with a non-
judgemental and respectful attitude, with sensitivity 
to gender and human rights dimensions (1, 65). For 
example, health personnel who have to assist with 
childbirth for a woman who has been infibulated  
(a form of genital mutilation whereby the inner and/
or outer lips of the vulva are cut and then stitched 
together, narrowing the vaginal orifice) require 
specific training, not only to help in the delivery of 
the baby and ensuring the woman’s health, but also 
in counselling and follow-up with the woman in a 
way that is both culturally appropriate and aligned 
with medical ethics and human rights (95–97). 
Untrained health-care providers may be unable 
or unwilling to provide appropriate health care 
for transgender people (98). Health workers may 
wrongly assume that people with disabilities are 
asexual, or that people with intellectual disabilities 
cannot become parents. All such inappropriate 
training or gaps in training are likely to be associated 
with poor health outcomes (99).

In line with human rights standards, states must 
ensure that the training of doctors and other 
health and medical personnel meets appropriate 
standards of education, skill and ethical codes of 
conduct (29). These assurances are often made 
through laws and regulations at the national level. 
WHO guidance on core competencies for sexual and 
reproductive health emphasizes that all workers at 
the primary health care level dealing with sexual and 
reproductive health must be adequately trained, 
prepared and supported in their work, and this must 
be accompanied by a supportive infrastructure 
and supervision system to ensure that these health 
workers maintain an adequate level of competence 
(65). This is especially important in remote and rural 

areas where the knowledge, skills and attitudes of 
health workers may be life-saving, while a lack of 
competence could be life-threatening (65).

3.3.4 Quality of supplies and equipment

Due in part to the high cost of many medicines 
needed for sexual health care (see section 3.2.1), 
the widespread availability of cheaper but sub-
standard medicines poses a serious health risk 
to many people (100). Ranging from inactive or 
ineffective preparations to mixtures of harmful toxic 
substances, sub-standard products have been found 
among, for example, contraceptive pills (101) and 
antibiotics in different parts of the world (102).

Outmoded or old equipment may also pose a health 
risk, when safer and more effective equipment exists 
at competitive prices. For example, in a number of 
countries physicians still use dilatation and curettage 
(D&C) to perform abortion even though vacuum 
aspiration (either manual or electric) has been 
shown to be effective, less painful, and easier to 
perform, requiring fewer accompanying procedures 
(e.g. general anaesthesia) and less hospital 
equipment (e.g. operating theatres) (59).

3.4 Elimination of discrimination in access 
to health services – addressing the specific 
needs of particular populations

Inequity and inequalities in access to health care 
around the world are well documented (103). Very 
often, such inequities are related to socioeconomic 
factors, including income and place of residence 
(rural or urban), but they may also be related to 
characteristics such as living with a disability. The 
provision of services related to sexuality and sexual 
health presents additional difficulties related to 
societal perceptions (also held by health-care 
providers) of acceptable sexual behaviour, which are 
often heightened by the fact that laws, policies and 
practices may exclude certain categories of people 
from health services.

Laws which preclude anyone’s access to needed 
health services, including those for all dimensions 
of sexual health, violate human rights and are likely 
to be associated with ill health which might have 
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been prevented (28, 29, 40). By contrast, a legal and 
policy framework that ensures access to needed 
services, even for marginalized groups, is likely 
to result in positive health outcomes. As just one 
example, the provision of sexual health services and 
information to female sex workers has been shown 
to lead to increased condom use and reduction in 
HIV and STI prevalence (104, 105), a finding that has 
been consistent across African and Asian settings 
(106). International human rights standards make 
it clear that the grounds on which discrimination 
is prohibited are non-exhaustive, and include age, 
sex, disability, marital and family status, sexual 
orientation, gender identity and health status 
(e.g. HIV), all of which are closely associated with 
sexual health, and that equal treatment is essential 
for specific population groups (i.e. regardless of 
race, colour, language, religion, political or other 
opinion, national or social origin, property, place of 
residence, economic and social situation), as part 
of their right to access sexual and reproductive 
health services without discrimination (40, 107, 108). 
For example, persons with disabilities should be 
provided with the same range, quality and standard 
of free or affordable health care and programmes 
as other people, including in the area of sexual and 
reproductive health (36).

The right to non-discrimination is often enshrined in 
national constitutions. Some states have elaborated 
specific laws on non-discrimination, and some 
include specific provisions for non-discrimination in 
other laws. These standards, however, are not always 
translated into policies and regulations. 

Some specific examples of continued legal barriers, 
health and human rights standards, as well as 
good practice in law, are given below, relating to 
adolescents, people who experience discrimination 
based on their marital status, incarcerated people, 
migrants and asylum seekers, people living with 
HIV, people living with disabilities, lesbian, gay, 
transgender, gender variant and intersex people, 
and people engaged in sex work.

3.4.1 Adolescents (under 18 years of age)4 

An adolescent’s decision to go to a health service for 
sexual health care or advice is likely to be influenced 
by whether or not they will get into trouble with 
parents or guardians, or even with the law, in 
places where sexual activity under a certain age or 
by unmarried people is against the law. In many 
cultures, social norms strongly forbid premarital 
sex, such that unmarried adolescents are likely to be 
wary about seeking care even if they have a painful 
genital ulcer or a possible unwanted pregnancy. This 
problematic situation is compounded by the fact 
that in many countries adolescents under 18 are not 
recognized under the law as competent to consent 
to treatment on their own. 

In order to respect and protect human rights, states 
must ensure that health systems and services are 
able to meet the specific sexual and reproductive 
health needs of adolescents, including contraception 
and safe abortion services (40). States are required to 
ensure that comprehensive sexual and reproductive 
health services are available and accessible to 
both married and unmarried adolescents without 
discrimination of any kind and with special 
consideration to underserved areas and populations 
(31, 40, 84). States also need to ensure that adolescents 
are not deprived of any sexual and reproductive health 
information or services due to providers’ conscientious 
objection (see section 3.2.2) (40).

Human rights standards at the international, regional 
and national levels are well developed regarding 
the protection of adolescents under 18 from 
discrimination in accessing both information and 
services for sexual health. They also require states 

4 The World Health Organization defines adolescents 
as people aged 10–19, and this definition is widely 
reflected in health statistics for the age ranges 
10–14 and 15–19, although not all relevant health 
statistics use these age ranges. From a legal point of 
view, adolescents below the age of 18 (minors) are 
recognized as holders of all human rights, specifically 
enshrined in the Convention on the Rights of the 
Child, and elaborated in General Comment No. 4 on 
Adolescent health and development in the context 
of the Convention on the Rights of the Child (31). 
Adolescents below the age of 18 are entitled to special 
protection measures and, according to their evolving 
capacities, they can progressively exercise their rights.
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to guarantee adolescents’ rights to privacy and 
confidentiality by providing sexual and reproductive 
health services without parental consent on the 
basis of their evolving capacities (31, 40, 84). At the 
same time parents require adequate education and 
information that enhances their capacity to build 
relationships of trust and confidence with their 
adolescent children, so that issues of sexuality and 
sexual behaviour can be openly discussed and the 
adolescents’ rights respected (40). Several national 
laws reflect international and regional human rights 
standards that apply to adolescents, including being 
entitled to confidentiality when obtaining condoms, 
contraceptives or contraceptive advice (e.g. South 
Africa; 109).

3.4.2 Marital status

Access to sexual and reproductive health services 
may be dependent on a person’s marital status and 
whether and how marriage is regulated in a given 
country. There are various aspects of marriage 
regulations that can affect access to health care and 
related issues, such as access to medical records, 
health insurance and social benefits. 

A number of countries still have laws and policies 
that prohibit health-care providers from delivering 
contraceptive services or other sexual and 
reproductive health services to unmarried women 
seeking such services. This barrier to needed services 
contributes to the burden of ill health faced by 
many unmarried women (59, 60). Moreover, the 
requirement that women clients be married may 
be accompanied by a requirement for the husband 
to authorize his wife’s access to contraceptives 
or abortion services. International human rights 
standards specify that States Parties should not 
restrict women’s access to health services or clinics 
that provide these services on the grounds that 
women do not have the authorization of husbands, 
partners, parents or health authorities, or because 
they are unmarried (28, 110).

In settings where extramarital or premarital sexual 
behaviour is criminalized, people who engage in 
such conduct are at risk of stigma, discrimination, 
violence and arrest, and they may avoid or be 
unable to access needed health services (such as 

contraceptives, STI treatment or safe, legal abortion 
services), with detrimental effects on their health 
(23, 111). This is particularly the case for women, 
since the sanctions and penalties are, in some places, 
significantly more serious for women than for men 
– or even if the penalties are the same they are 
more likely to be enforced to punish women than to 
punish men (112). 

Even in cases where adultery is not itself a criminal 
offence, societal disapproval may still lead to 
legal and social consequences for women, such 
as denying them custody of their children or 
inheritance of property through divorce cases. 
In some parts of the world it may lead to social 
ostracism (e.g. Sri Lanka; 112, 113).

International human right bodies have urged 
countries to eliminate laws that classify adultery as 
a criminal offence, noting that such laws give rise 
to punishments ranging from fines to flogging and 
death by stoning or hanging. They have particularly 
condemned laws that sentence women to death for 
adulterous activities as evidence of discrimination. 
They have also raised concerns about the serious 
discriminatory effects of penal laws that provide for 
either mitigation of sentence, or exculpation of guilt 
of persons who wound or kill women presumed 
to be adulterous (79, 112, 114). In addition, United 
Nations guidelines encourage states to consider 
granting refugee status, including specific asylum 
protections, to women and girls fleeing severe 
penalties for transgressing conventional social 
mores, which may include sanctions for sex outside 
of marriage (115).

In a number of countries across the regions of 
Africa, South-East Asia and the Western Pacific, laws 
criminalizing adultery and fornication still exist 
and are applied to varying degrees. Many other 
countries, however, have decriminalized sex outside 
of marriage (e.g. Argentina and Brazil; 116, 117), 
and high courts have adopted judicial decisions 
to decriminalize adultery. The argumentation of 
the Constitutional Court of Guatemala in 1996, for 
example, included the fact that the regulation of 
adultery by the Criminal Code was a form of sex 
discrimination and therefore was in violation of the 
Constitution (118).
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Another dimension of marital status that may 
hinder access to health services is the lack of legal 
recognition for marriages or civil partnerships for 
same-sex couples on an equal basis with heterosexual 
couples. This may result in denying access to health 
services and health-related benefits, since in many 
countries marriage is the basis for entitlement to a 
wide range of social rights and benefits.

International and regional human rights bodies 
increasingly recognize the protection of individuals 
from discrimination on the basis of sexual orientation 
and gender identity, to ensure that unmarried same-
sex couples are treated in the same way and entitled 
to the same benefits as unmarried heterosexual 
couples (13, 119–121). An increasing number of 
countries have instituted legal reforms making 
domestic partnerships or civil unions more equal to 
marriage in terms of benefits and social protection 
(122). A number of national courts have stated in their 
decisions that non-discrimination is a fundamental 
aspect of personhood and that the right to non-
discrimination and equality imply that cohabiting 
same-sex partners should be able to partake of the 
status, entitlements and responsibilities accorded by 
law to cohabiting, opposite-sex couples (e.g. Brazil, 
Israel, New Zealand, Slovenia; 123–127).

Various countries around the world have legalized 
same-sex marriages to protect fundamental human 
rights, including access to health services and 
social benefits (e.g. Argentina, Canada, France, the 
Netherlands, New Zealand, South Africa; 128–133).

3.4.3 Incarceration 

Being compulsorily confined to one location, people 
in prison and other detention facilities are reliant 
upon the incarcerating authority for access to health 
services. Sexual activities take place in correctional 
facilities. Few studies have examined the public 
health impact of access to sexual health services in 
correctional settings, but it has been found that high 
levels of discrimination against those living with 
HIV motivate prisoners to hide their HIV status (134) 
and that those with a history of incarceration within 
12 months of initiating highly-active antiretroviral 
treatment (HAART) are more likely not to adhere 
to treatment. On the other hand, the widespread 

availability of HAART in the prison system in the 
United States of America (USA), for example, has 
resulted in a decrease in AIDS mortality in prisons, 
with the rate declining from 1010 deaths per 100 000 
in 1995 to 12 deaths per 100 000 in 2006 (135, 136). 
With regard to contraception, available evidence 
suggests that providing female inmates access  
to contraception while incarcerated results  
in increased use following release (137).

International human rights standards consistently 
stress that prisoners must have access to 
preventative and remedial health services and that 
their conditions of detention and punishment must 
not be prejudicial to their health (138–143). They 
also include clauses stating that the rules must be 
applied without discrimination on the grounds of 
sex (138, 140–143) or “other status” (138, 140–142).

3.4.4 Migrants and asylum seekers

Undocumented migrants are particularly vulnerable 
to violations of their rights to sexual health services 
due to their illegal status, lack of health insurance 
and/or practical difficulties in accessing care. The 
fear of being subjected to deportation may impede 
undocumented migrants from seeking treatment. By 
the very nature of living illegally, and possibly also 
due to language barriers, undocumented migrants 
are likely to find it difficult to access information 
about services and treatment (see also Chapter 5).

International human rights standards hold that 
the enjoyment of human rights, including access 
to health care, should not be limited to citizens of 
states but should be available to all individuals, 
regardless of nationality or whether or not they 
are stateless, such as asylum seekers, refugees, 
migrant workers and other persons, who may 
find themselves in the territory or subject to the 
jurisdiction of the state (144). Some national laws 
guarantee emergency care regardless of a person’s 
legal status (e.g. UK; 145), and international policy 
guidelines strongly support efforts to scale up 
voluntary testing and counselling services and 
unequivocally oppose mandatory or compulsory 
testing for HIV (146).
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3.4.5 HIV status

Although being HIV-positive is not itself indicative 
of sexual transmission of the infection, individuals 
are often discriminated against for their HIV-positive 
status based on a presumption of sexual activity 
that is often considered socially unacceptable. 
In addition, in response to the fact that most HIV 
infections are due to sexual transmission (147), a 
number of countries criminalized transmission of, or 
exposure to, HIV (17), fuelling stigma, discrimination 
and fear, and discouraging people from getting 
tested for HIV (148–150), thus undermining public 
health interventions to address the epidemic.

Even where persons living with HIV/AIDS may be 
able, in principle, to access health services and 
information in the same way as others, fear of 
discrimination, stigma and violence may prevent 
them from doing so. Discrimination against people 
living with HIV is widespread, and is associated with 
higher levels of stress, depression, suicidal ideation, 
low self-esteem and poorer quality of life (151), as 
well as a lower likelihood of seeking HIV services and 
a higher likelihood of reporting poor access to care 
(152–154).

HIV transmission has been criminalized in various 
ways. In some countries criminal laws have been 
applied through a specific provision in the criminal 
code and/or a provision that allows for a charge 
of rape to be escalated to “aggravated rape” if the 
victim is thought to have been infected with HIV as 
a result. In some cases, HIV transmission is included 
under generic crimes related to public health, which 
punish the propagation of disease or epidemics, 
and/or the infliction of “personal injury” or “grievous 
bodily harm” (155).5 

Contrary to the HIV-prevention rationale that such 
laws will act as a deterrent and provide retribution, 
there is no evidence to show that broad application 

5 Questions of whether an HIV-infected person who 
knows his or her status has told his or her sexual 
partner(s) or not, whether the intercourse was 
protected or not, whether the accused had a specific 
intention to infect the partner and whether the 
non-infected partner became infected, have been, 
and still are, the subject of intense debate in courts 
around the world, with widely varying positions 
(156–158).

of the criminal law to HIV transmission achieves 
either criminal justice or public health goals (150, 
159). On the contrary, such laws fuel stigma, 
discrimination and fear, discouraging people from 
being tested to find out their HIV status (148–150), 
and undermining public health interventions to 
address the epidemic (160). Thus, such laws may 
actually increase rather decrease HIV transmission 
(17, 73, 161).

Women are particularly affected by these laws since 
they often learn that they are HIV-positive before 
their male partners do, since they are more likely to 
access health services (150, 162). Furthermore, for 
many women it is either difficult or impossible to 
negotiate safer sex or to disclose their status to a 
partner for fear of violence, abandonment or other 
negative consequences (150, 163, 164), and they may 
therefore face prosecution as a result of their failure 
to disclose their status. Criminal laws have also been 
used against women who transmit HIV to their infants 
if they have not taken the necessary steps to prevent 
transmission. Such use of criminal law has been 
strongly condemned by human rights bodies (17).

Various human rights and political bodies have 
expressed concern about the harmful effects of 
broadly criminalizing the transmission of HIV (17, 
73, 150, 165, 166). International policy guidance 
recommends against specific criminalization of HIV 
transmission (150). Human rights bodies as well 
as United Nations’ specialized agencies, such as 
UNAIDS, have stated that the criminalization of HIV 
transmission in the instance of intentional, malicious 
transmission is the only circumstance in which the 
use of criminal law may be appropriate in relation to 
HIV (73, 150). States are urged to limit criminalization 
to those rare cases of intentional transmission, 
where a person knows his or her HIV-positive status, 
acts with the intent to transmit HIV, and does in fact 
transmit it. 

Human rights bodies have called on states to ensure 
that a person’s actual or perceived health status, 
including HIV status, is not a barrier to realizing 
human rights. When HIV status is used as the basis 
for differential treatment with regard to access 
to health care, education, employment, travel, 
social security, housing and asylum, this amounts 
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to restricting human rights and it constitutes 
discrimination (107). International human rights 
standards affirm that the right to non-discrimination 
includes protection of children living with HIV and 
people with presumed same-sex conduct (84). 
Human rights standards also disallow the restriction 
of movement or incarceration of people with 
transmissible diseases (e.g. HIV/AIDS) on grounds of 
national security or the preservation of public order, 
unless such serious measures can be justified (29).

To protect the human rights of people living with 
HIV, states have been called on to implement laws 
that help to ensure that persons living with HIV/AIDS 
can access health services, including antiretroviral 
therapy (35). This might mean, as in the case of 
the Philippines, for example, explicitly prohibiting 
hospitals and health institutions from denying a 
person with HIV/AIDS access to health services or 
charging them more for those services than a person 
without HIV/AIDS (167).

International guidance also suggests that such 
laws should be consistent with states’ international 
human rights obligations (150, 168) and that instead 
of applying criminal law to HIV transmission, 
governments should expand programmes that 
have been proven to reduce HIV transmission while 
protecting the human rights both of people living 
with HIV and those who are HIV-negative (150).

3.4.6 Disability

People with disabilities have been found to face 
multiple barriers in access to health services.  
A world health survey found that people with 
disabilities were twice as likely to find health-care 
provider skills and equipment inadequate to meet 
their needs, three times as likely to be denied care,  
and four times as likely to be treated badly as non-
disabled people. They were also 50% more likely 
to experience catastrophic health expenditure. 
Health-care providers may consider that people 
with intellectual disabilities or other disabilities 
should not have a sexual life, reproduce or look after 
children, and therefore should not need sexual and 
reproductive health services. Furthermore, health-
care settings may be physically inaccessible and 
health information may be unavailable in different 
formats (99).

International human rights standards state that 
people with disabilities are entitled to health 
services, including those for sexual and reproductive 
health, on an equal basis with others, and to have 
control over their fertility (36, 169). In particular, 
sexual health information and education should be 
made available in accessible formats. People with 
disabilities are entitled to the support and time they 
require to make informed decisions about matters 
of sexual and reproductive health (36). People with 
disabilities should not be subject to involuntary and/
or forced interventions such as sterilization (36, 91).

3.4.7 Sexual orientation and gender identity 

Many people in the world are stigmatized and 
discriminated against because of their actual or 
perceived sexual orientation or gender identity. 
Among other disparities, lesbian, gay and 
transgender people are significantly more likely than 
the general population to be targeted for violence 
and harassment, to contract HIV, and to be at risk 
for mental health concerns such as depression and 
suicide (73, 74, 121, 170) (see also Chapter 5).

In settings where same-sex consensual sexual 
behaviour is against the law, people may be deterred 
from seeking health services out of fear of being 
arrested and prosecuted (73, 74, 121, 170).

Even in countries where it is not deemed a criminal 
offence to be gay, when they use health services, 
people perceived as being lesbian, gay and 
transgender are often discriminated against and ill 
treated by medical providers, reducing the likelihood 
that they will seek services in the future. Refusal 
to make clinic appointments, refusal to treat, or 
treatment with gross disrespect, violation of medical 
privacy, private shaming and public disparagement 
are among the discriminatory practices and abuses 
that have been reported, along with hurried and 
inferior care (121, 153, 171). Such attitudes from 
health-care providers make many people reluctant 
to share personal and medical information, 
jeopardizing their overall health and their access 
to health services including those for sexual health 
(21, 172–174). Gay, lesbian, transgender and intersex 
people (see also sections 3.4.8 and 3.4.9) are often 
coerced and forced to undergo certain procedures, 
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such as forced sterilization, forced abortion and/
or forced anal examination (21, 175–177) (see also 
Chapter 5).

The right of everyone to the enjoyment of the 
highest attainable standard of health includes 
entitlements to available and accessible health-care 
facilities for all people without discrimination on 
any grounds, including gender identity and sexual 
orientation (28, 29, 84). It also includes freedoms 
such as the right to have control over one’s own 
body, and to be free from non-consensual medical 
treatment, experimentation and torture (178). 
United Nations human rights treaty monitoring 
bodies emphasize both dimensions and recognize 
sexual orientation and gender identity as prohibited 
grounds for discrimination in achieving the 
highest attainable standard of health (40, 107, 
179). International, regional and national human 
rights standards, and a growing body of health 
standards that respect and protect human rights, 
provide clear benchmarks on how the health and 
human rights of gay, lesbian, transgender, gender 
variant and intersex people should be respected, 
protected and fulfilled (40, 107, 179–185). Laws can 
play an important role in providing safeguards and 
guarantees in this regard (121).

International human rights standards explicitly call 
for the decriminalization of consensual same-sex 
sexual activity, and have established that such criminal 
laws are in breach of human rights (28, 77, 179–181, 
186–193). The consequences to health and well-being 
of the criminalization of same-sex sexual activity have 
been spelt out in global and national decisions and 
recommendations, including the recognition that 
criminal law has no public health value (17, 108, 194).

There are many countries of the world that have 
either never criminalized homosexuality, sodomy 
or consensual same-sex sexual activity, or have 
decriminalized them (17, 121). For example, 
Colombia decriminalized consensual same-sex 
sexual activity in 1980 (195), Chile did so in 1998 
(196), Nicaragua in 2008 (197), and Fiji in 2009 (198). 
South Africa is among those countries that explicitly 
protect the right to non-discrimination on the 
grounds of sexual orientation (194, 199).

3.4.8 Transgender and gender variant people6 

Transgender and gender variant people worldwide 
experience substantial health disparities and 
barriers in accessing appropriate health services. 
Due to perceived gender-nonconformity, in nearly 
all societies these people are stigmatized and 
discriminated against, and often experience high 
levels of violence from police, gangs, family members, 
health-care providers and others. Stigmatization, 
discrimination, and legal, economic and social 
marginalization and exclusion impede their access 
to necessities such as appropriate and good quality 
health care, social welfare, housing, education and 
employment. Some forms of gender expression are 
criminalized in many countries, and transgender 
and gender variant people are often subjected 
to compulsory medical interventions without an 
opportunity for informed decision-making and 
choice. All these factors affect their overall health and 
well-being, including sexual health. In addition, not 
being able to live according to one’s self-identified 
gender is likely to be a source of distress, exacerbating 
other forms of ill health (73, 200, 201).

When transgender and gender variant people 
seek health services, they are often rejected or 
mistreated by health-care providers, and as a result, 

6 This report uses the terms “transgender” and “gender 
variant” to refer to people who identify themselves 
with a different sex/gender from that assigned to them 
at birth, while recognizing that, among various terms 
used globally, the term “trans” is gaining in recognition 
and popularity. Around the world there have always 
been people whose gender identity and expression 
differ from cultural expectations associated with 
the sex/gender they were assigned at birth. Across 
cultures, regions and societies, people may identify as 
transsexual, transgender, transvestites, travestis and 
cross-dressers, among others. Various cultural and 
indigenous terms are also used to describe a wide and 
diverse range of gender identities, including: hijra and 
aravani (India), meti (Nepal), fa’afafine (Samoa, America 
Samoa, Tokelau), transpinay (Philippines), meme 
(Namibia), muxe (Mexico), omeggid (Panama). Someone 
born male who identifies as female may use the term 
“male-to-female”, (MtF), “transwoman”, “transgender 
woman”, “transfeminine”, or simply “woman” to describe 
her gender identity. Someone born female who 
identifies as male may use the term “female-to-male” 
(FtM), “transman”, “transgender man”, “transmasculine”,  
or simply “man” to describe his identity.
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transgender and gender variant people may avoid 
going to health services at all (202, 203). Services 
are particularly inaccessible for those who are poor 
(204–209).

Besides requiring access to health services that 
other people also need (including primary care, 
gynaecological, obstetric, urological and HIV care), 
transgender and gender variant people may also 
need access to specific kinds of health services, 
although services and care related to gender 
transition are only desired by some. Some people 
make this transition socially through a change of 
name, dress or other aspects of gender expression, 
without any medical procedures (98, 201, 210, 
211). Services related to gender transition may 
include hormonal therapies, surgical procedures, 
psychological counselling, permanent hair removal 
and/or voice therapy. Depending on individual 
needs, transgender and gender variant people may 
need different transition-related services at different 
times in their lives (98).

Evidence shows that in many cases, acquiring 
physical sex characteristics congruent with 
experienced gender identity (such as by undergoing 
gender-affirming surgery) improves health, well-
being and quality of life, including better self-esteem 
and improved physical, mental, emotional and social 
functioning (206, 212–219), and some have shown 
improvement in sexual function and satisfaction 
(218, 220). 

Many transgender and gender variant people have 
to travel long distances to find clinics that can 
provide appropriate, comprehensive care. Although 
the number is increasing, there are still very few non-
discriminatory, appropriate health services available 
and accessible to transgender and gender variant 
people, which are non-pathologizing, supportive 
and confidential, and which prioritize an individual’s 
informed decision-making. Health professionals 
often lack technical competence as, internationally, 
there are very few medical curricula, health 
standards and professional training programmes 
that have incorporated a comprehensive approach 
to transgender health care (98, 201, 208, 210, 211, 
221–223).

Withholding or denying access to information and to 
quality transition-related services may have multiple 
health-related ramifications, including anxiety, 
depression, substance abuse and suicidal thoughts 
or behaviour (98, 224–226). Where health services are 
expensive and not subsidized, or are disrespectful, 
transgender and gender variant people may obtain 
hormones of dubious quality from outside the 
health system, often through the black market or the 
Internet, and take them without proper supervision 
of dosage (208, 227–234). The improper use of sex 
hormones can lead to serious health problems 
such as liver damage, blood clotting, deep vein 
thrombosis, hypertension and potentially harmful 
impacts on pubertal growth (214, 235, 236). If care 
from a trained person is not available, transgender 
people may also end up receiving crude methods 
of castration by unqualified people, with serious 
risks such as urinary stricture, septic infection and 
even death (208, 237, 238). Transgender women 
may choose to inject free-floating silicone, or other 
harmful substances such as cooking oil, as a faster 
and more accessible way to achieve the body they 
desire (206). 

An additional problem is that recognition of the 
need for transition-related health services does 
not always translate into funding for such care; 
private and public insurers often do not offer, or 
may specifically exclude, coverage for medical 
procedures for gender transition, and there are 
substantial variations in which services are covered 
under what conditions (239–241).

Human rights standards call for the availability, 
accessibility, acceptability and quality of health 
information, including for transgender and gender 
variant people, and require that all those seeking 
services should be treated with respect and 
dignity, free from discrimination (29, 40, 107, 242). 
Some regional standards specifically call for the 
consideration of the specific needs of transgender 
persons in the development of national health 
plans, including suicide prevention measures, health 
surveys, medical curricula, training courses and 
materials, and when monitoring and evaluating  
the quality of health services (175). Furthermore, 
access to, and reimbursement of, gender-affirming 
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surgery has been specifically addressed by 
international and regional human rights and 
professional bodies (121, 175, 243, 244).

An increasing number of countries have revised 
or are revising laws and regulations relating to 
accessing transition-related services. In Argentina, 
for example, the 2012 Law includes provisions for 
coverage of all medical costs related to procedures 
and treatment for transgender people based on 
their informed decision-making without additional 
requirements (245). 

Furthermore, legal gender recognition has an 
impact on people’s ability to live in accordance with 
their self-identified gender, including being able 
to change their name and legal gender if they so 
wish. Identification is required for many activities in 
life, from accessing health services and applying for 
housing, to travelling across borders and applying 
for employment or education (121, 175, 201, 246). 

Human rights bodies recognize that obstructing 
legal determination of gender identity and imposing 
arbitrary requirements, such as sterilization, is 
contradictory to human rights, including the right 
to privacy and the right of transgender people to 
personal development and to physical and moral 
security (121, 175, 178, 247, 248). They urge states 
to recognize the right of transgender persons 
to change their legal gender by permitting the 
issuance of new birth certificates (249–251).

Some countries only allow legal change of gender 
identity if certain requirements are met, such as 
a mental health diagnosis, unmarried status (or 
divorce) and body modifications, which often 
include surgical procedures, hormonal therapies, 
and chemical or surgical sterilization (121, 175, 201). 
In several parts of the world, such requirements 
have been found to be a violation of human 
rights, and have been successfully challenged by 
national human rights and legislative bodies (e.g. 
Austria, Germany, Italy and New Zealand; 252–256). 
Increasingly, countries are adopting laws without 
any such requirements (e.g. Argentina, Denmark and 
Malta; 245, 257, 258).

Some transgender and gender variant people do 
not identify as male or female, but as a third gender. 

Recognizing such phenomena, legal recognition of 
a third gender has been implemented in a number 
of countries throughout the world (e.g. Nepal and 
Pakistan; 201, 259–261).

3.4.9 Intersex people7  

Intersex people may face discrimination and stigma 
in the health system, in many cases being subjected 
to lack of quality of care, institutional violence and 
forced interventions throughout their lifetime (178, 
262, 263).

A major concern for intersex people is that so-called 
sex normalizing procedures are often undertaken 
during their infancy and childhood, to alter their 
bodies, particularly the sexual organs, to make them 
conform to gendered physical norms, including 
through repeated surgeries, hormonal interventions 
and other measures. As a result, such children 
may be subjected to medically unnecessary, often 
irreversible, interventions that may have lifelong 
consequences for their physical and mental health, 
including irreversible termination of all or some 
of their reproductive and sexual capacity. Medical 
procedures may sometimes be justified in cases of 
conditions that pose a health risk or are considered 
life-threatening. Such procedures, however, are 
sometimes proposed on the basis of weak evidence, 
without discussing and considering alternative 
solutions (178, 262, 264–270).

Increasingly, concerns are being raised by intersex 
people, their caregivers, medical professionals 
and human rights bodies that these interventions 
often take place without the informed consent of 
the children involved and/or without even seeking 
the informed consent of their parents (178, 262, 
264, 270–273). Parents often consent to medical 
intervention for their children in circumstances 
where full information is lacking and without any 
discussion of alternatives (263, 274).

According to human rights standards, intersex 
persons should be able to access health services 
on the same basis as others, free from coercion, 

7 The health and human rights concerns faced by 
intersex people may be similar to those faced by 
transgender people, and in other respects their 
concerns may be different. See also section 3.4.8.



Sexual health, human rights and the law  |  27

discrimination and violence (29, 107, 242). Human 
rights bodies and ethical and health professional 
organizations have recommended that free and 
informed consent should be ensured in medical 
interventions for people with intersex conditions, 
including full information, orally and in writing, 
on the suggested treatment, its justification and 
alternatives (178, 264, 275).

These organizations have also recommended 
that medical and psychological professionals 
should be educated and trained about physical, 
biological and sexual diversity and integrity, and 
that they should properly inform patients and 
their parents of the consequences of surgical and 
other medical interventions and provide additional 
support (91, 176, 264, 268, 271, 276). It has also 
been recommended that investigation should be 
undertaken into incidents of surgical and other 
medical treatment of intersex people without 
informed consent and that legal provisions should 
be adopted in order to provide remedies and redress 
to the victims of such treatment, including adequate 
compensation (91, 264).

3.4.10 People engaged in sex work8 

In many countries sex work and allied activities are 
criminalized or severely restricted. Criminalization 
and application of other punitive regulations 
to sex work foster discriminatory practices and 
stigmatizing social attitudes and drive sex work 
underground, making health services hard to reach 
(73, 277–280).

Criminalization can take various forms. Some 
countries criminalize every act relating to 
exchanging sex for money, while in others the 
actual act of selling or buying sex is not a crime, 
but all surrounding acts are criminalized, such as 

8 This report uses the terms “sex work”, “sex worker” 
and “people engaged in sex work” to refer to persons 
making an autonomous decision to be in sex work. It 
does not address those who are forced into sex work or 
those who are understood to be trafficked. This aspect 
is dealt with in Chapter 5. The term “sex work” is used in 
preference to “prostitution” or “commercial sex work”. 
However, when references are made to specific laws or 
policies, the terminology of the law is used.

soliciting for the purpose of prostitution, renting 
a room for this purpose, or brothel-keeping (17, 
281, 282). In addition to actual criminal laws, a wide 
range of administrative and local or municipal laws 
related to “public order” are frequently applied to 
people engaged in sex work; they may be charged 
with offences such as vagrancy, public nuisance, 
stopping the flow of traffic, being in parks or other 
public places after hours, obscenity, public alcohol 
consumption and the like (283). 

Criminalization has a negative impact on sex 
workers’ access to health services (278, 284–286). 
Sex workers may assume that they will be denied 
services, or may fear arrest, prosecution and 
imprisonment if they go to services, including for 
diagnosis and treatment of STIs, including HIV (278, 
284–286). They may have more difficulty obtaining 
products such as male and female condoms, 
post-exposure prophylaxis following unprotected 
sex and rape, drug treatment and other harm 
reduction services (280), as well as maternal health, 
contraceptive and abortion services (170, 287).

Even if they reach services, sex workers are likely 
to face poor treatment. Research in countries as 
different as Canada, Nepal and South Africa describe 
sex workers as experiencing discrimination and 
stigmatization by health-care providers, including 
in clinics specifically designed for sex workers (284, 
288–290).

Some regulatory regimes impose mandatory 
health checks or health cards, meaning that people 
engaged in sex work must go for medical check-
ups every so many weeks and if they are diagnosed 
with an STI, their card – which enables them to work 
legally – may be confiscated either temporarily 
or permanently (in the case of HIV). This situation 
can give police officers (whose role is to monitor 
sex worker compliance with health regulations) 
the power to force people engaged in sex work to 
undergo health checks and create opportunities for 
corruption, blackmailing and other serious abuses of 
police powers, including bribery, rape, and extended 
and arbitrary detention to extract fines (290, 291).
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International human rights bodies have called on 
states, at a minimum, to ensure: the rights of all 
sex workers, whether men, women or transgender 
people, to access sexual health services; that they are 
free from violence or discrimination, whether by state 
agents or private persons; and that they have access 
to equal protection of the law (15, 28, 73, 292, 293).

International guidelines published in 2012 by WHO, 
entitled Prevention and treatment of HIV and other 
sexually transmitted infections for sex workers in low- 
and middle-income countries, recommend that all 
countries should work toward decriminalization of 
sex work and elimination of the unjust application 
of non-criminal laws and regulations against 
people engaged in sex work. Specifically, it is 
recommended that governments should establish 
anti-discrimination and other rights-respecting laws 
to protect against discrimination and violence, and 
other violations of rights faced by people engaged 
in sex work in order to realize their human rights 
and reduce their vulnerability to HIV infection and 
the impact of AIDS. The guidelines also recommend 
that anti-discrimination laws and regulations should 
guarantee sex workers’ rights to social, health and 
financial services. Health services should be made 
available, accessible and acceptable to people 
engaged in sex work based on the principles of 
avoidance of stigma, non-discrimination and the 
right to health (170).

A variety of measures have been put in place 
by states to safeguard the health and rights 
of sex workers. Some states have completely 
decriminalized sex work and elaborated regulations 
that cover health and safety issues, such as 
formulation and implementation of workplace 
occupational health and safety standards for the 
brothel environment, and provision of contraception 
services and sexual health information (e.g. Australia; 
294, 295). The positive impact of such measures 
include, for example, increased condom use among 
brothel-based sex workers (up to 100% in some 
instances), significantly reduced prevalence rates 
of STIs, and very low rates of HIV infection (294, 296, 
297). It has been reported that decriminalization 
of prostitution has had a positive impact on sex 

workers’ access to health services and occupational 
health and safety programmes (294).

Some countries or particular states/provinces in a 
country have decriminalized some or all forms of sex 
work and have legalized it by recognizing sex work as 
a form of labour and employment (282). These legal 
regimes aim to give people engaged in sex work 
access to legal and other protections available to other 
workers, such as coverage by occupational health and 
safety legislation and access to health services and 
social and medical insurance (e.g. the Netherlands, 
New Zealand; 298, 299). Labour law has also been used 
to uphold the human rights of people engaged in sex 
work, including protection against illegal dismissal and 
guaranteeing maternity protection (e.g. Colombia and 
South Africa; 300, 301), and access to social security 
benefits (e.g. Colombia; 300). 

Even in some countries with punitive laws and other 
regulations against selling or buying sex, there have 
been efforts to limit the harmful effects of these 
laws on the health, safety and rights of people 
engaged in sex work, including protection from 
forced eviction, police brutality and violence (e.g. 
Bangladesh; 302). 

Criminalization of sex work can particularly impact 
access to health services for young people under 
18 engaged in sex work. Even though international 
human rights law, international labour law and 
international criminal law consider any engagement 
of persons under 18 in sex work a crime (15, 293, 
303), millions of young people and children are 
engaged in the commercial sex sector. Many legal 
regimes that criminalize sex work simultaneously 
prosecute not only the people who coerce minors 
into sex work but also the minors themselves. 
Prosecution of people under 18 as criminal offenders 
achieves little other than stigmatizing young 
people and making their lives even more difficult. 
International human rights standards hold that 
states have an obligation “to enact and enforce 
laws to prohibit all forms of sexual exploitation and 
related trafficking; to collaborate with other States 
Parties to eliminate inter-country trafficking; and to 
provide appropriate health and counselling services 
to adolescents who have been sexually exploited, 
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making sure that they are treated as victims and not 
as offenders” (31). Strategies that offer education 
and alternative ways of making a living for people 
under 18 engaging in sex work are most likely to be 
productive (304). 

3.5 Conclusion

Ill health related to sexuality represents a significant 
disease burden throughout the world. Access to 
appropriate health services for sexual health is an 
essential part of addressing such ill health.

International, regional and national human rights 
standards make it clear that states must ensure, 
to the greatest extent possible, that everyone 
has access to essential health services, including 
those for sexual health. The state is responsible for 
ensuring the availability, accessibility, acceptability 
and quality of health services, in both the public and 
private sphere. This involves ensuring access through 
removing both direct and indirect legal and policy 
barriers such as: restrictions on essential medicines; 
providers’ refusal to provide services; restrictions 
on health-care providers; criminalization of certain 
sexual health services and medical procedures; and 
requirements for third-party authorization. Access 
to quality care must also be guaranteed through 
appropriate training of health-care providers, 
through the safeguarding of privacy, confidentiality 
and informed decision-making, and by ensuring 
adequate supplies of good quality medicines and 
up-to-date equipment. 

Excluding anyone from accessing needed health 
services results in preventable ill health. Those 
who may have difficulty accessing needed sexual 
health services include adolescents, people who are 
unmarried, those in detention, migrants and asylum 
seekers, people living with HIV, people living with 
disabilities, people with same-sex sexual orientation, 
transgender and intersex people, and people 
engaged in sex work. International human rights 
law prohibits any discrimination in access to health 
care and underlying determinants of health. Nearly 
all states enshrine the right to non-discrimination in 
their constitutions, and some states have elaborated 
specific laws on non-discrimination and/or have 

included specific provisions for non-discrimination 
in other laws, including in relation to accessibility 
of health services. However, such standards are not 
always translated into policies and practices. States 
must provide legal guarantees for access to health 
care free from discrimination, and must implement 
them through policies and practices.

3.6 Legal and policy implications

On the basis of the human rights standards 
described in this chapter, and in order to safeguard 
sexual health and well-being, the following 
questions should be examined by those who are 
responsible for setting enabling legal and policy 
frameworks.

1. Do laws, regulations and/or policies guarantee 
the provision of comprehensive health services in 
relation to sexuality and sexual health?

2. Do national human rights standards and/or laws 
guarantee the following:

• access to essential medicines including those 
needed for sexual health and well-being?

• the exercise of conscientious objection does not 
jeopardize people’s access to health services in 
relation to sexuality and sexual health?

• the provision of health services that are essential 
for safeguarding the highest attainable standard 
of sexual health?

• that categories of health-care providers who can 
provide certain services related to sexuality and 
sexual health are not restricted if appropriately 
trained providers can deliver services safely and 
efficiently?

• that people’s rights to confidentiality and privacy 
are explicitly protected? 

• that any consultation, treatment or intervention 
is done on the basis of the health service users’ 
informed decision-making?

• that health-care personnel are educated and 
trained to be able to provide appropriate services 
related to sexuality and sexual health?

• availability of quality supplies and equipment 
necessary for the provision of services related to 
sexuality and sexual health?



30  |  Sexual health, human rights and the law

3. Do national human rights standards and/or 
laws provide guarantees for the accessibility 
of health services without discrimination and 
take into account the rights and health care 
needs of specific population groups, including 
adolescents, people who are unmarried or cannot 
marry because of the law, those in prison and 
other detention facilities, migrants and asylum 
seekers, people living with HIV, people living 
with disabilities, people with same-sex sexual 
orientation, transgender, gender variant and 
intersex people, and people engaged in sex work?

4. Has the state considered the negative health 
(including sexual health) consequences of 
criminalization of the provision of sexual and 
reproductive health services, and the criminalization 
of consensual sexual activity, and has it taken all 
necessary measures to decriminalize such acts?

5. Does the state consider that establishing and 
applying specific criminal provisions on HIV 
transmission can be counter-productive for health 
and the respect, protection and fulfilment of 
human rights, and that general criminal law should 
be used strictly for intentional transmission of HIV?

6. Do laws and/or policies ensure participation of 
various stakeholders and affected populations 
with regard to the elaboration of laws, policies, 
programmes and services related to health services/
health information and education/violence?
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IV. Information and education 
for sexual health

4.1 Introduction

Information and education, including comprehensive 
sexuality education, are crucial for sexual health 
in several respects. They provide people with the 
knowledge and opportunity to make informed 
choices about sexual matters, including whether or 
not to enter into, and pursue, a safe and pleasurable 
sexual life, as well as how to protect themselves 
against HIV, other sexually transmitted infections 
(STIs) and unwanted pregnancy. Sexuality education 
and information also help people to break silences 
about sexual violence, sexual exploitation or abuse, 
and inspire those who suffer from problems related to 
sex or sexuality to seek help.

4.2 Defining sexuality information  
and education

As used in this report, “sexuality information” 
refers to information pertinent to sexual health, 
including information about sex and sexuality, 
about different forms of relationships and sexual 
practices, as well as ideas and opinions which 
convey diverse perspectives on sexuality. It also 
includes medical, social and scientific information, 
such as information about sexual function and 
dysfunction, the effectiveness and side-effects of 
various contraceptive methods, and how to protect 
oneself against HIV and other STIs.

Comprehensive sexuality education is understood 
to include accurate, age-appropriate, scientifically 
supported information on sexual health and 
sexuality as an aspect of being human, but it also 
covers issues of non-discrimination and equality, 
tolerance, safety, and respect for the rights of others. 
Comprehensive sexuality education is aimed at 
building an understanding of the positive aspects 
of sexuality, as well as ways to prevent ill health and 
when and how to seek assistance for ill health, abuse 
or other sexuality-related concerns. Comprehensive 
sexuality education is delivered through trained 
teachers using age- and context-appropriate 
pedagogical methods. It is a critical component of 

promoting health and well-being, and needs to be 
understood as part of a broader system that includes 
access to services (1, 305).

In some societies, traditions and rituals for 
transmitting information about sexuality to young 
people may no longer take place. In others, open 
discussions about sexuality between adults and 
young people, or even among young people, are 
strongly discouraged. In many communities, young 
people are exposed to several different – and often 
conflicting – sources of information and values about 
sexuality and gender, such as parents, teachers, peers 
and the media (increasingly the Internet). Parents 
are often reluctant to engage in discussion of sexual 
matters with children because of cultural norms, as 
well as their own lack of knowledge or discomfort 
(305). This is why the provision of accurate, evidence-
based information and education about sexuality 
and sexual health is so important.

Evidence from a range of countries indicates that 
information about sexuality and sexual health 
imparted through comprehensive sexuality 
education can improve sexual health outcomes, 
including delayed sexual debut, fewer unintended 
pregnancies, and increased use of condoms or 
other forms of contraception (305–311). Sexuality 
education programmes can contribute to building 
a sense of agency and enabling people to express 
their ideas, emotions, values, questions and 
concerns (312). Programmes that are well designed 
and implemented can improve young people’s 
health-related knowledge, attitudes and skills, 
and their access to health services (305, 313–315). 
These are essential for achieving the primary goal 
of sexuality education: to equip people with the 
knowledge, skills and values to make informed and 
responsible choices about their sexual lives (305).

Reviews of evidence about sexual health 
programmes affirm the importance of building 
skills and capacity rather than focusing only on 
knowledge transfer (310), since knowledge alone 
does not necessarily lead to behaviour change 
(308, 309). For example, interventions that combine 
education, skill-building and contraceptive 
promotion have been shown to lower the rate 
of unintended pregnancy (310), and education 
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interventions that are complemented by sexual 
negotiation skills can increase condom use in the 
short term (316). The duration and intensity of 
programmes as well as the use of trained facilitators 
are also important for success (311). In particular, a 
rights-promoting approach to sexuality education 
requires the participation and contribution of young 
people, particularly adolescents (1).

Within the broader community, well designed sexuality 
information and education programmes can have 
a positive effect on sexual health. For example, the 
community intervention Stepping Stones, in South 
Africa, uses participatory learning approaches to build 
knowledge and communication skills and to stimulate 
critical reflection with regard to gender roles, sexual 
health, HIV/AIDS and gender violence within the 
broader community context. The intervention showed 
sustained reduction in the incidence of herpes simplex 
virus type 2 in men and women, and in the incidence of 
male violence against women, although no impact on 
HIV in women was found (317–319).

4.3 Legal restrictions on sexuality 
information and education

Laws can create an enabling environment for the 
promotion and protection of health, including 
sexual health, but they can also pose barriers 
to people accessing sexuality information and 
education. Because sexuality is considered to be a 
sensitive topic in many societies, sexuality-related 
information and education have often – historically 
and still today – been considered “obscene”, been 
censored, and in some instances provision of such 
information has been or still is criminalized. Laws 
that impose such restrictions are likely to contribute 
to people being exposed to risks – sometimes life-
threatening, such as STIs including HIV, unwanted 
pregnancies and unsafe abortion – that they might 
otherwise have been able to avoid (59, 74).

A diverse array of national laws provide the 
framework for governing what is permissible in 
speech, publications, performance, research and 
other forms of expression, and what must be 
censored, all with implications for sexual health. 
These laws include criminal codes, intellectual 

property law, and administrative laws. Limitations 
elaborated in criminal law often use terms such as 
“obscene”, “indecent”, “offensive”, “pornographic”, 
“prurient” or “against public morals” to indicate 
material that cannot be published, distributed, 
purchased or viewed/read. Frequently, such laws 
do not define what is covered by those terms, such 
that their interpretation is subjective and thus the 
application of the law may not be supportive of 
people’s need for comprehensive sexual health 
information and education (320).

4.4 Human rights standards and legal 
protections

The freedom to seek, receive and impart information 
and ideas of all kinds, regardless of frontiers, either 
orally, in writing or in print, in the form of art, or 
through any other media, is a fundamental human 
right that cannot be arbitrarily restricted (89, 321–
323). Human rights standards clearly articulate that 
states must proactively put in the public domain 
information of public interest, including information 
related to sexual health, and make every effort to 
ensure easy, prompt, effective and practical access 
to such information (29, 40, 324). This includes the 
fact that people must have guaranteed access to 
sexuality education, including information about 
contraceptives, that enables them to decide freely 
and responsibly the number and spacing of their 
children, as well as access to specific educational 
information to help ensure the health and well-
being of families (37, 40, 110, 325, 326). States must 
also take legislative and other measures to combat 
harmful practices, such as female genital mutilation 
(FGM) and early/child marriage, including the 
creation of public awareness in all sectors of society 
regarding harmful practices (37). 

A growing number of governments around the world 
are confirming their commitment to providing sexuality 
information and education as a priority essential to 
achieving national goals for development, health and 
education. In 2006, African health ministers adopted 
a plan of action for realizing sexual and reproductive 
health and rights, with provision of sexuality education 
within and out of school as a key strategy (327). Two 
years later, health and education ministers from across 
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Latin America and the Caribbean came together in 
Mexico City to sign a historic declaration affirming a 
mandate for national school-based sexuality and HIV 
education throughout the region. The declaration 
advocates for strengthening comprehensive sexuality 
education and for making it a core area of instruction in 
both primary and secondary schools in the region (328).

Some states have promulgated laws that make 
specific provision for sexuality information and 
education, based on the right to education. 
In Portugal, for example, such a law came into 
operation in 1984 (329) and has since been 
complemented by several other laws and decrees, 
including a law which makes sexuality education 
compulsory in private and public primary, secondary 
and professional schools (330). 

International and regional human rights 
standards clearly stipulate that states must refrain 
from censoring, withholding or intentionally 
misrepresenting health-related information, including 
sexuality education and information (29, 84, 323, 331). 
Provision of information is an essential part of good 
quality sexuality and reproductive health services. 
Any obstruction of this is an interference with the 
right to impart and receive information, and it can 
result in delays or lack of access to services, thus 
exposing people to greater health risks (59, 60, 332). 

In a number of countries of different regions, 
national laws relating to HIV/AIDS in particular 
have been put in place to specify the kind of 
information that is needed to protect sexual 
health, thus counteracting the tendency to censor 
information that might otherwise be deemed 
“obscene”. Some of these laws aim to foster the 
promotion of awareness and education about 
HIV/AIDS and its sexual transmission as a central 
part of the strategy to combat the epidemic (333, 
334). Others call for the establishment of specific 
programming for vulnerable and high-risk groups, 
including for people in penitentiaries and prisons, 
mental health institutions and military institutions, 
as well as education for the general public through 
the mass media (335). Some laws clearly specify that 
materials with sexuality-related content should not 
be considered harmful or pornographic when their 
purpose is the dissemination of scientific, artistic 

or technical ideas, or education about sexuality, 
human reproductive function, and the prevention 
of STIs and adolescent pregnancy, provided that the 
materials have been approved by the competent 
authority (336).

4.5 Ensuring no arbitrary or unnecessary 
restrictions to information and education 
related to sexuality and sexual health for 
people under 18

For most young people, sexual activity with partners 
begins between the ages of 15 and 19 years 
regardless of the law, and for some it is even younger 
(337). People under 18 years of age therefore need 
information and education about sexuality and 
sexual health, to support them in protecting their 
physical and mental health and well-being. 

International human rights standards call on states 
to provide access to comprehensive and scientifically 
accurate sexuality education as part of the respect, 
protection and fulfilment of all individuals’ rights 
to education, health and information. This includes 
information on family planning and contraceptives, 
the dangers of early pregnancy, the prevention of 
HIV/AIDS and other STIs, and information aimed at 
addressing cultural and other taboos surrounding 
adolescent sexuality (31, 34, 40, 84). States are 
also encouraged to ensure that adolescents are 
actively involved in the design and dissemination of 
information through a variety of channels beyond 
schools, including youth organizations, religious, 
community and other groups, and the media (31).

Health services are an important source of 
information on sexual health. International and 
regional human rights standards make clear that,  
in accordance with their evolving capacities, children 
should have access to confidential counselling and 
advice without the consent of a parent or legal 
guardian, where this is assessed by the professionals 
working with the child to be in the child’s best 
interests. States should review and consider allowing 
children to consent to certain medical treatments 
and services without the permission of a parent 
or guardian, such as HIV testing and sexual and 
reproductive health services, including education 
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and guidance on sexual health, contraception and 
safe abortion (40, 338, 339).

Acting in the best interests of the child is a key 
human rights standard governing the actions of 
both the state and parents/guardians, who also have 
responsibility for the education of their children (34, 
84). This standard implies that, while the parents 
or guardians may take steps to raise their children 
consistent with their religious and cultural beliefs, 
and may choose the form of primary education, yet 
the rights of the child to objective and scientifically 
supported information, commensurate with their 
evolving capacity, is coupled with the duty of the 
state to present information and education in an 
objective manner to that child, through formal as 
well as informal channels (84). This set of rights and 
duties means that parents can share their values 
and perspectives with their children, but cannot bar 
their children from receiving scientifically accurate 
sexuality-related information and education (31, 40, 
84, 340). This may also mean that parents/guardians 
can send their children to a school of their choosing 
with religious or other approaches to education, but 
the schools themselves are subject to regulation by 
national law including in relation to the provision of 
compulsory sexuality education (340).

The importance of providing objective and scientific 
information and education in schools was upheld by 
the Colombian Constitutional Court after a challenge 
was made to the education law, which makes 
age-appropriate sexuality education a compulsory 
course in the preschool, basic and middle levels of 
all public and private schools. The Court emphasized 
the necessity of comprehensive sexuality 
education, among other things, for counteracting 
misinformation from other sources about sexuality, 
which might be damaging to individuals (341–346).

4.6 Conclusion

Access to information and education relating to 
sexuality and sexual health is essential for people to 
be able to protect their health and make informed 
decisions about their sexual and reproductive lives. 
Evidence shows that access to such information 
as well as to comprehensive sexuality education, 

which not only provides information but also builds 
personal communication skills, is associated with 
positive health outcomes.

The importance of the state providing sexuality 
information and comprehensive sexuality education 
is reinforced by international human rights 
standards that place legally binding obligations 
on governments to take steps to ensure that 
both adults and adolescents have access to such 
information and education, as well as the obligation 
not to obstruct people from having such access.

While states and parents have a duty to protect 
children from harm, this must be balanced with 
the duty of the state to provide children with 
information and education essential for their 
lives, their sexual health and their well-being, 
commensurate with their evolving capacities.

4.7 Legal and policy implications 

In order to safeguard the sexual health and well-
being of all, and on the basis of the human rights 
standards described in this chapter, the following 
questions should be examined by those who are 
responsible for setting enabling legal and policy 
frameworks in each country. 

1. Does the state specifically recognize the right to 
seek, receive and impart information regarding 
human sexuality and sexual health? 

2. Do laws and policies ensure the ability of all 
people to access comprehensive and scientifically 
accurate information and education necessary for 
achieving and maintaining sexual health?

3. Does the state prohibit censorship and the 
withholding or intentional misrepresentation 
of scientifically accurate sexual-health-related 
information? 

4. Are policies in place to provide rights-based, age-
appropriate, scientifically accurate and comprehensive 
sexuality information and education to those under  
18 years of age through different means?

5. Do laws and/or policies ensure participation of 
various stakeholders and affected populations 
with regard to the elaboration of laws, policies, 
programmes and services related to health services/
health information and education/violence?
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V. Sexual and sexuality-
related violence

5.1 Introduction

Over the past three decades, extensive research 
in all regions of the world has brought to light the 
extent of sexual violence9 and sexuality-related 
violence10 (121, 347–349). Sexual violence has a 
profound impact on physical and mental health. 
As well as causing physical injury, it is associated 
with an increased risk of a range of sexual and 
reproductive health problems, with both immediate 
and long-term consequences (350). People living in 
violent relationships, for example, may be unable to 
make sexual and reproductive choices, either due 
to being directly subjected to forced or coerced sex, 
or because they are unable to control or negotiate 
the use of contraception and condoms (351, 352). 
This puts them at risk of unwanted pregnancy 
and unsafe abortion (for women), and sexually 
transmitted infections (STIs), including HIV (349, 
353–355). Intimate partner violence in pregnancy 
increases the likelihood of abortion, miscarriage, 
stillbirth, preterm delivery and low birth weight 
(356). People subjected to violence, including sexual 
and sexuality-related violence, have been found to 
be at increased risk of depression, post-traumatic 
stress disorder, sleep difficulties, eating disorders 
and emotional distress (347, 351, 357).

Recent global prevalence figures indicate that, 
overall, 35% of women worldwide have experienced 
either intimate partner violence or non-partner 
sexual violence in their lifetime. On average, 30% 
of women who have been in a relationship report 
that they have experienced some form of physical or 

9 Sexual violence is defined as: any act, attempt to obtain 
a sexual act, unwanted sexual comments or advances, 
or acts to traffic, or otherwise directed, against a 
person’s sexuality using coercion, by any person 
regardless of their relationship to the victim, in any 
setting, including but not limited to home and work 
(348).

10 The term “sexuality-related violence” is used in this 
report to signify violence – sexual or not – that is 
committed against a person because of their sexual 
characteristics or behaviour, or violence which has an 
impact on a person’s sexual health.

sexual violence by their partner. Globally, as many as 
38% of murders of women are committed by  
an intimate partner (349). Data indicate that there  
is a higher incidence of sexual violence directed 
against women and girls (350). However, sexual 
violence and sexuality-related violence can be,  
and is, directed against anyone – women, men, 
girls, boys, transgender people and intersex people 
– and particularly against people in positions of 
vulnerability, such as people engaged in sex work, 
migrants, internally displaced persons and refugees, 
and people with disabilities. For example, increasing 
attention is being paid to sexual violence against 
men in conflict situations (360, 361). In the last 
decade, sexualized violence against men and boys 
– including rape, sexual torture, mutilation of the 
genitals, sexual humiliation, sexual enslavement, 
forced incest and forced rape – has been reported in 
25 armed conflicts across the world (362).

Sexual and sexuality-related violence serve as a 
form of punishment and control, which may be 
committed by both non-state actors such as family 
members, neighbours or co-workers, as well as by 
agents of the state such as police, with the intention 
of inducing shame and diminishing the reputation of 
the victim of violence. These forms of violence stem 
from other forms of inequality, and serve to reinforce 
hierarchies of power based on gender, class, race, 
ethnicity, caste, sexual orientation, gender identity 
and expression, or other important social divisions 
(121, 358). Victims of sexual violence may perceive 
themselves to be responsible, or may actually 
be held responsible by others, for the violence. 
They feel shame, dishonour, humiliation, guilt and 
stigmatization, all of which contribute to making 
it difficult to report incidents of violence, as well as 
to seek treatment and care for related physical and 
psychological injuries, thus compounding the health 
problems. Sexual violence is thus responsible for a 
significant disease burden (359).

Violence, including sexual violence and sexuality-
related violence, is a violation of fundamental human 
rights, most notably the rights to life, to be free from 
torture and inhuman and degrading treatment, to the 
highest attainable standard of health, and to bodily 
integrity, dignity and self-determination (29, 40, 78, 292, 
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363). Addressing violence against women in particular, 
international and regional human rights standards have 
made clear that the elimination of violence against 
women is essential for women’s individual and social 
development and their full and equal participation in 
all sectors and spheres of society. Human rights bodies 
have specifically condemned traditional attitudes that 
regard women as subordinate to men, particularly 
because they perpetuate practices involving violence or 
coercion, the effect of which is to deprive women of the 
enjoyment of many of their human rights (292).

Under international and regional human rights 
law, states have a responsibility to protect all 
individuals from all forms of violence. In line with 
the human rights concept of “due diligence”, which 
applies to all persons, states must adopt legislative, 
administrative, social and economic measures 
necessary to prevent, investigate and punish 
acts of violence including rape, sexual violence, 
homophobic violence, female genital mutilation 
and trafficking into forced prostitution, whether 
perpetrated by the state or by private persons 
(37, 363, 364). States should also provide effective 
remedies, compensation and a mechanism for 
seeking redress (41, 365, 366, 367).

Many states have adopted national legislation to 
address the issue of domestic and intimate partner 
violence, including sexual violence. Yet there are still 
national laws that do not recognize the diversity of 
forms or contexts of sexual violence, often leading to 
serious negative consequences for health and rights 
(368). On the other hand, international and regional 
human rights standards now define the diversity of 
forms of violence, perpetrators and victims, and a 
growing number of national laws and jurisprudence 
reflect this, as highlighted in this chapter.

This chapter focuses on those forms of violence that 
are directly sexual or related to sexuality, including 
rape, child sexual abuse, forced marriage, trafficking 
into forced prostitution, regardless of the gender 
or sex of the victim. It also addresses other forms of 
violence affecting bodily and sexual integrity such as 
female genital mutilation, coercive practices within 
health services that directly affect people’s sexual 
and reproductive health, and violence committed 

against persons because of their real or perceived 
sexual practices, behaviour and expression, 
including hate crimes and so-called honour killings.

5.2 Health, human rights and legal 
implications of different forms of sexual 
and sexuality-related violence

5.2.1 Sexual assault including rape

Someone who is sexually assaulted, including 
someone who is raped or coerced into unwanted 
sexual intercourse, has little or no control over the 
situation, and the sexual health consequences are 
serious: possible unwanted pregnancy, and the 
need for abortion, which might be unsafe; exposure 
to STIs including HIV; and other reproductive and 
gynaecological morbidities (369–378). Cases are 
often unreported or undocumented because 
people who are sexually assaulted often suffer 
feelings of shame, blame or psychological distress, 
and because the responses they get from formal 
institutions (police, judiciary, health), as well as from 
community members, are frequently unsympathetic, 
discriminatory and traumatizing. Very few cases 
of rape, for example, are actually reported to the 
police, making it almost impossible to estimate 
the actual extent of rape worldwide (350), but it 
occurs in all countries of the world, both within and 
outside marriage and intimate partnerships. It is also 
widespread in times of conflict (349).

The legal understanding of sexual assault and 
rape has been historically narrow in scope. Rape, 
for example, has traditionally been understood 
as “unlawful” sexual intercourse by a man with 
a woman who is not his wife, through force and 
against her will (379), and involving vaginal 
penetration by a penis. Under such a definition, 
women who have been raped by their husbands, 
women who have been raped anally, men and 
transgender individuals cannot legitimately claim 
to have been raped. In 2010, international criminal 
law elaborated the elements of the crime of rape, 
radically changing this traditional understanding, 
and these elements have been affirmed by a 
number of national laws. The consideration of 
these elements requires, for example, a broader 
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definition of what constitutes rape, which should 
cover coercive “invasion” or “conduct resulting in 
penetration, however slight, of any part of the body 
of the victim ... with a sexual organ, or of the anal or 
genital opening of the victim with any object or any 
other part of the body” (380). The definition of rape 
should also be broad enough to be gender-neutral, 
meaning that it can apply to any person of whatever 
sex or gender (380).

In addition, international and regional human rights 
laws now recognizes that rape can take place within 
marriage and is a crime in all circumstances (381).  
At the regional level, the language of the Protocol  
to the African Charter on Human and Peoples’ Rights 
on the Rights of Women in Africa clearly indicates 
that immunity cannot be granted to husbands, 
as states are enjoined to adopt laws that prohibit 
“all forms of violence against women, including 
unwanted or forced sex whether the violence takes 
place in private or in public” (37). In a similar vein, 
the European Court of Human Rights has ruled 
unacceptable the idea of a husband being immune 
to prosecution for raping his wife, in line with what 
the Court termed a civilized concept of marriage 
but also with the fundamental right of respect for 
human dignity (382). 

Many national laws have been amended over 
the past decade in line with these human rights 
standards. For example, laws have been changed 
to recognize that marital rape is a crime (368); that 
rape can be committed by a person of any gender 
against another person of any gender; that any act 
of penetration can be considered as rape; and that 
evidence of physical force is not required as proof of 
rape (e.g. South Africa, Thailand; 383, 384).

According to international human rights standards, 
the definition of rape should no longer require 
corroboration of a victim’s testimony by third parties 
(385). In this way, it can no longer be implied that 
women’s testimony cannot be relied upon. Several 
national courts and legislatures have removed the 
requirement for corroboration of a third party to 
“prove” that rape has taken place. The South African 
Supreme Court, for example, specifically stated 
that such a requirement was “based on an irrational 
and out-dated perception and unjust stereotyping 

against women as unreliable victims” (386), and the 
Kenyan Court of Appeal found that such requirement 
constitutes discrimination against women and is 
contrary to the concept of equality (387).

People held in detention, such as prisoners, can 
be particularly at risk of sexual violence, and those 
who are sex workers, homosexuals or transgender, 
as well as sex offenders, may be at increased risk of 
sexual violence from other inmates and sometimes 
also directly from prison guards (388–390). Prison 
authorities’ discriminatory attitudes towards these 
populations can create a climate in which such 
violations can easily proliferate (121, 391).

Rape in custodial situations has been regarded as a 
form of torture and cruel, inhuman and degrading 
treatment (390), and rape of a detainee by an official 
of the state is considered to be an especially grave 
and abhorrent form of ill treatment, given the ease 
with which the offender can exploit the vulnerability 
of his victim (365). Based on human rights standards, 
states are called upon to design and implement 
appropriate measures to prevent all sexual violence 
in all detention centres, ensure that all allegations 
of violence in detention centres are investigated 
promptly and independently, that perpetrators 
are prosecuted and appropriately sentenced, and 
that victims can seek redress including appropriate 
compensation (389, 390).

Some countries have established specific legal 
protections against prison rape. In the USA, for 
example, following data collection that confirmed 
that sexual abuse was a significant problem in 
prisons, jails and immigrant detention centres, and 
even more likely in juvenile facilities, a number of 
standards have been put in place (392), including 
prohibition of the hiring or promotion of staff who 
have been engaged in coercive sex, and limits on 
body searches by opposite-sex staff (388).

5.2.2 Sexual abuse of children

Sexual abuse of children (i.e. people under the age 
of 18) occurs in all regions of the world and is part 
of a broader phenomenon of child maltreatment 
(393). It is a serious violation of a child’s rights to 
health and protection. Evidence from different parts 
of the world indicates that up to 20% of women and 
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5–10% of men report having been sexually abused 
as children (393, 394). Sexual abuse of children has 
not been well documented at a population level, 
but clinic-based studies have shown severe effects 
on health, including sexual health, such as injuries, 
STIs (including HIV), trauma, depression, anxiety 
and even death. In older female children, it may 
result in unwanted pregnancy and unsafe abortion 
with potential complications (395). Sexually abused 
children are at increased risk for behavioural, physical 
and mental health problems including depression, 
smoking, obesity, high-risk sexual behaviours, harmful 
use of alcohol and drugs, and perpetrating or being a 
victim of violence (368, 372, 393, 396–401).

Children are understood to be at risk of sexual 
harm in part because they lack the ability to claim 
their rights, and also in part because of the power 
imbalances between younger and older persons. 
International and regional human rights standards 
provide the framework for states’ obligations to take 
all appropriate legislative, administrative, social and 
educational measures to protect children from all 
forms of physical or mental violence, injury or abuse, 
including sexual abuse (34, 339, 402) and to punish 
the perpetrators of such acts and protect the rights 
and interests of child victims (403). 

Regional standards also encourage children’s 
participation, according to their evolving capacity, 
in the design and implementation of relevant state 
policies, stressing that assistance to victims shall 
take due account of the child’s views, needs and 
concerns, and always take into account the best 
interests of the child. Importantly, the Convention 
on the Rights of the Child makes clear that it is not 
intended “to criminalize sexual activities of young 
adolescents who are discovering their sexuality and 
engaging in sexual experiences with each other 
in the framework of sexual development. Nor is it 
intended to cover sexual activities between persons 
of similar ages and maturity” (402).

In the context of the rights of adolescents to 
health and development, international human 
rights bodies call on states to ensure that specific 
legal provisions are guaranteed under national 
law, including the possibility of accessing health 
services without parental consent. These provisions 

should closely reflect the recognition of the status 
of people under 18 years of age as rights holders, 
in accordance with their evolving capacity, age and 
maturity (31, 40).

5.2.3 Forced marriage and sexual and sexuality-
related violence

In a number of countries, children and adults – 
particularly women – may not be able to freely enter 
into marriage with their full consent for reasons 
linked to historical subordination, lack of economic 
independence, sociocultural tradition or family 
interest (292). Practices related to forced marriage 
include child or early marriage, forced marriage in 
war, conflict and post-conflict situations, widow 
inheritance, and forced marriage with an abductor 
or rapist.

All such practices have a detrimental effect on the 
health and well-being of the people involved, and 
violate fundamental human rights. International 
human rights standards are unequivocal: “marriage 
shall be entered into only with the free and full consent 
of the intending spouses” (32, 89, 326, 404, 405). Human 
rights bodies have frequently condemned both early 
and forced marriage as a violation of women’s rights 
and have affirmed that a woman’s right to choose 
when, if and whom she will marry must be protected 
and enforced by the law (37, 110).

Child or early marriage. The practice of child or 
early marriage is widespread and occurs in all 
regions of the world. It prevents individuals from 
living their lives free from all forms of violence and 
it has adverse consequences on the enjoyment of 
human rights, such as the right to education, and the 
right to the highest attainable standard of health, 
including sexual and reproductive health (406, 407).

Within marriage, young women and girls in 
particular are at risk of sexual abuse, rape, premature 
motherhood and domestic violence, with all 
associated physiological and psychological trauma 
(348). Adolescent and child wives are less able than 
their adult counterparts to negotiate sex, or to make 
free and informed decisions affecting their sexual 
and reproductive health, including access to health 
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services for contraception and the prevention and 
treatment of STIs (408, 409).

Early marriage is very often linked to early childbearing 
as in many countries there is considerable pressure on 
girls to become pregnant soon after they are married 
(410, 411). The health risks of early pregnancy for 
adolescent girls are considerable. Early childbirth is 
nearly always associated with lower socioeconomic 
status, reduced access to antenatal care, and poor 
nutritional status, all of which can lead to poor 
maternal and child health outcomes (412–417). These 
include increased risks of: anaemia, premature labour, 
complications during delivery (including obstetric 
fistula), maternal death, low birth weight, and neonatal 
death (412, 414, 418–420).

International and regional human rights standards 
and consensus documents call for the elimination 
of early and forced marriage (37, 110, 406, 421). 
They call for the recognition of a minimum age 
of marriage, which should be 18 years for both 
men and women (37, 110, 339), and for the official 
registration of all marriages to be compulsory (339). 
They recognize the necessity of collective efforts 
of governments, lawmakers, judicial authorities, 
law enforcement officials, traditional and religious 
leaders, civil society, media, the private sector and 
other relevant stakeholders to address the root 
causes of this practice (406).

In order to protect children and eliminate early 
marriage, most countries have put in place an 
enabling legal framework, setting the minimum age of 
marriage at 18 years in accordance with these human 
rights standards. Even in those countries, however, 
compliance is often poor for a variety of reasons, such 
as the lack of accurate registration of all births, which is 
necessary for establishing the age of those marrying, 
or the fact that many families remain financially 
and otherwise materially invested in early marriage 
practices (419). National courts are increasingly 
responding to this practice, upholding the fundamental 
rights of women to consent to marriage (422, 423). For 
example, a Sharia Court in Nigeria ruled that a marriage 
of a teenage girl conducted without her consent 
constituted a violation of the rights to liberty and 
dignity under the Nigerian Constitution and that it was 
against their understanding of Sharia Law (423).

Forced marriage in conflict settings. Forced 
marriages arise in war, conflict and post-conflict 
settings where women, sometimes very young, 
are captured by fighters and forced to live as their 
“wives” (i.e. as sexual and/or domestic partners), 
essentially in slavery. Human rights bodies are 
calling for the elimination of such practices. In 
Sierra Leone, for example, forced marriage has been 
judged a crime against humanity, and is recognized 
as “resulting in severe suffering, or physical, mental 
or psychological injury to the victim” (424).

Widow inheritance. Women’s free and full consent 
to marriage is also infringed by the practice of 
widow inheritance in some places. Drawn from 
local customary law and religious practices, such 
marriages still occurs in some parts of Asia (425) 
and Africa (426), although it is diminishing (427). 
A surviving widow, whether a minor or an adult, is 
“inherited” by a male relative (often the brother) 
of the deceased spouse, along with other goods 
and property of the estate, such that she becomes 
his wife. Often this is the condition imposed on 
the widow for being able to remain in her house, 
or to receive support from her husband’s kin (427). 
Thus, she must enter a sexual relationship with a 
spouse not chosen by her, which is a form of coerced 
sex, with many potential negative sexual and 
reproductive health consequences (428).

Under human rights laws, states have an obligation 
to end any practice whereby a widow is liable to be 
inherited by another person (429), and states must 
ensure that “widows are not subjected to inhuman, 
humiliating or degrading treatment” and that a 
“widow shall have the right to remarry, and in that 
event, to marry the person of her choice” (37).

Marriage with an abductor or rapist. Women may 
also be forced to marry against their will or without 
free and full consent in places where there are laws 
that allow mitigation (or complete annulment) of 
punishment for an abductor or rapist if he agrees to 
marry the woman he has abducted or raped. Such 
laws are discriminatory as well as being harmful to 
the well-being of the abducted or raped woman, 
as she is then pressured to take as her husband a 
person who has assaulted her. While a number of 
countries have such laws, there have been some 
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positive reforms in line with international human 
rights protections, as, for example, in Ethiopia,  
which reformed its 1957 Penal Code in 2005 to 
remove the exculpation of an alleged rapist in light 
of a subsequent marriage to a victim (430).

5.2.4. Violence based on real or perceived sexual 
behaviour or expression

Violence committed against persons because 
of their real or perceived sexual behaviour or 
expression has been recorded in all regions of the 
world (121). Among these sexual behaviours or 
forms of sexual expression are: having same-sex 
sexual partner(s), having extramarital sex, engaging 
in sex work, perceived effeminate behaviour by men, 
sexual contact with those viewed as being social 
inferiors or members of enemy groups, behaviour 
deemed to dishonour the kin group, and sexual 
disobedience. These behaviours are perceived as 
being nonconformist, transgressing societal or moral 
codes or norms, and violence is used to punish 
people for such conduct. The violent punishment 
may be physical or psychological, and the effects 
include: injury, reduced ability to access treatment 
for these injuries, humiliation, disempowerment and 
increased disease burden (121).

Violence based on sexual orientation or gender 
identity. There is increasing documentation of 
targeted violence against people who have (or are 
suspected to have) same-sex sexual relationships, 
and against transgender people. The extent of such 
violence is currently impossible to estimate as few 
states have systems in place for monitoring, recording 
and reporting these incidents. Even where systems 
exist, incidents may go unreported or are misreported 
because victims distrust the police, are afraid of 
reprisals or threats to privacy, or are stigmatized (121).

Homophobic and transphobic violence can take 
many forms, including harassment and bullying 
in schools, so-called street violence and other 
spontaneous attacks in public settings (121). 
Homophobic and transphobic violence can involve 
a high degree of cruelty and brutality, including 
beatings, murder, torture, rape and other types of 
sexual assault (73, 121, 178, 201, 431, 432). Violent 
acts may be committed by family members and 

friends, peers at school, health-care providers, 
co-workers, the police or others (98, 121, 175, 201, 
202, 207, 229, 433, 434).

Severe violence and torture occurring in health-
care settings has been documented, including 
denial of medical treatment, use of verbal abuse 
and public humiliation, and a variety of forced 
procedures such as psychiatric evaluation and 
sterilization. Other types of violence perpetrated by 
health personnel and other state officials include 
forcible anal examination for the prosecution of 
suspected homosexual activities, invasive virginity 
examination, hormone therapy, and so-called sex 
normalizing surgery and reparative therapy. These 
procedures are rarely medically necessary, can cause 
serious injury, scarring, loss of sexual sensation, pain, 
incontinence and lifelong depression, and have also 
been criticized as being unscientific, potentially 
harmful and contributing to stigma (178).

Lesbian, gay and transgender people may be subject 
to aggravated violence and abuse by inmates and 
prison guards when they are in detention or under 
state care (121, 228, 229, 232, 435). Incidents have 
been reported in which individuals were subjected 
to victimization by police and prison guards, and 
authorities failed to take reasonable measures to 
prevent violence against detainees perceived as 
being lesbian, gay or transgender (121).

Criminalization of same-sex sexual behaviour 
and non-gender-conforming behaviour, and 
discriminatory laws and regulations, can create 
and intensify stigma, discrimination and violence, 
all of which have direct effects on lesbian, gay, 
transgender, gender variant and intersex people’s 
health far beyond immediate injury. Criminal laws, 
public decency regulations and policing surveillance 
systems have all been used to harass, arrest, torture, 
rape and abuse people perceived as belonging to 
these groups (121, 435–437).

International and regional human rights bodies 
increasingly call for the respect and protection 
of lesbian, gay, transgender, gender variant and 
intersex people’s human rights, including respect 
for their rights to life, liberty and security of person, 
to be free from torture or inhuman and degrading 
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treatment and discrimination, the rights to privacy, 
freedom of expression, association and peaceful 
assembly, and the right to the highest attainable 
standard of health (107, 121, 175, 183, 184, 242, 363, 
434, 438). They have also recognized that stigma, 
discrimination, marginalization and violence related 
to sexual orientation and gender identity and 
expression are often exacerbated by other personal 
characteristics and factors, such as race, ethnicity, 
religion, socioeconomic status, being a migrant or 
residing in conflict settings, and so they have called 
for the elimination of multiple discrimination (107, 
178, 210, 242 [paragraph 18]). 

International and regional human rights bodies 
have clearly condemned violent crime perpetrated 
against persons because of their sexual orientation 
and/or gender identity and expression, including 
by law enforcement officials, as well as the failure 
of states to address such crime in their legislation 
(121, 439). They have urged states to ensure that 
these acts of violence and human rights violations 
are investigated and their perpetrators brought to 
justice (184, 440). Human rights bodies call on states 
to adopt legislation and public policies against 
discrimination and violence by reason of gender 
identity and expression (121, 434). They have also 
called for the implementation of special measures – 
including appropriate training of law enforcement 
and judicial officials – to protect persons in prison 
against bias-motivated crimes related to their sexual 
orientation or gender identity (390, 440).

A number of countries in all regions address 
discrimination and violence on the basis of sexual 
orientation and gender identity in their legislation 
(121, 175). Some have included provisions in their 
laws for addressing crimes committed on the basis 
of sexual orientation and gender identity, and 
included hate crimes and bias-motivated crimes 
related to sexual orientation and gender identity and 
expression in the hate crimes statute (e.g. Australia, 
USA; 441, 442). The anti-discrimination law in Serbia, 
for example, establishes the fundamental principle 
of equality of people of different sexes and genders, 
and includes sexual orientation and gender identity 
among the grounds for non-discrimination (443). It 
specifies that rights pertaining to gender or gender 

change cannot be denied either publicly or privately, 
and it prohibits any physical violence, exploitation, 
expression of hatred, disparagement, blackmail and 
harassment pertaining to gender (443). 

Honour crimes and honour killings. In some 
regions, people may be killed because they are 
seen by family or community members as having 
brought shame or dishonour on a family, often for 
transgressing gender norms or for sexual behaviour, 
including actual or assumed same-sex sexual 
activity (444–447). Documented crimes committed 
in the name of honour are most often perpetrated 
against women because of relations with a male 
partner who is viewed as an unacceptable match, or 
because of actual or assumed sex before marriage; 
one estimate suggests that at least 5000 women 
around the world are murdered by family members 
each year in these so-called honour killings (448). 
However, such crimes may also be committed 
against men and transgender people. Very often, 
these crimes remain unpunished and at times are 
even sanctioned by the law.

International human rights bodies have stated that 
these crimes violate the rights to life, to equality 
before the law, and to equal protection in the law, 
and have strongly recommend that states pass 
legislation “to remove the defence of honour in 
regard to the assault or murder of a female family 
member” (292). At the national level, some countries 
have changed their laws to reflect these human 
rights standards. In Turkey, for instance, where 
so-called honour killings were previously tolerated 
or even condoned by the state, a change in the Penal 
Code now takes the “honour” element of a killing 
as an aggravating instead of a mitigating factor in 
a criminal trial, signalling that such notions are a 
violation of human rights (449).

Eligibility for asylum. People who have fled their 
country for fear of hate crimes or honour killings 
may be eligible for asylum in states that have ratified 
the 1951 Refugee Convention. According to this 
Convention, states must not expel or return a refugee 
to a place where their life or freedom would be 
threatened on account of race, religion, nationality, 
political opinion or membership of a particular social 
group (450). Individuals who fear hate crimes or 



42  |  Sexual health, human rights and the law

honour killings, including on account of their sexual 
orientation or gender identity, and where one cannot 
call on the state to provide protection from that 
harm, may be considered members of a “particular 
social group” (451). The European Union, for example, 
has issued a legally binding directive providing 
protection for refugees on similar grounds (452) and 
some national-level laws and policies also reflect such 
protection (e.g. the USA; 453).

United Nations guidance issued to Member States 
in relation to implementing the Refugee Convention 
and its 1967 Protocol also provides for the possibility 
of claims by women, men and transgender people 
based on fear of persecution on grounds related to 
sexual and sexuality-related violence (115, 451). The 
2008 guideline issued by the United Nations High 
Commissioner for Refugees (UNHCR) recommends 
that Member States should consider revising their 
laws to support refugee status, including asylum, for 
people who are persecuted for their sexual conduct, 
whatever its nature and whether it is real or perceived. 
Persecution includes prosecution under national laws, 
particularly when punishments include threats to life 
and bodily integrity or contribute to discrimination, 
and applies to people who may be persecuted for 
same-sex sexual conduct (451).

5.2.5 Violence against people engaged in sex work

Around the world, people engaged in sex work 
are subjected to high levels of harassment and 
violence (454). Such violence is often perpetrated 
by law enforcement authorities as well as by clients 
(or people posing as clients), pimps, managers of 
sex work establishments, and intimate partners 
(455–458). Police violence and harassment, including 
coercion to provide sex to police in exchange for 
release from detainment or to avoid fines (290, 457, 
459), is reported by people engaged in sex work 
in many regions (289, 460–463). Because of this, 
people engaged in sex work report that they would 
be unlikely to go to the police for help if they were 
raped or suffered other forms of violence (461, 464). 
Thus they have little recourse to police protection 
and little hope that violence and other crimes 
against them will be investigated (284, 462, 465–468).

This environment of violence committed with 
impunity leads to myriad vulnerabilities. First,  
even if condoms are available, people engaged in sex 
work may be unable to use them – either because 
the sexual encounter is coerced (rape) or because 
the law or police practice creates a situation in which 
it is not possible to negotiate condom use. In some 
places, the mere fact of carrying condoms may be 
used as evidence to support criminal charges relating 
to sex work (469, 470). Secondly, aggressive policing 
may drive sex workers away from familiar areas with 
informal support networks to places where they are 
more isolated, less able to negotiate with clients, more 
vulnerable to violence (277, 455, 457, 459, 463, 471, 
472) and less able to access health services (285, 473, 
474). Wherever sex work is effectively criminalized, 
clients’ knowledge that they cannot be reported to 
the police by a sex worker makes the sex workers 
additionally vulnerable to violence (461, 464).

Some studies show that where the brothel industry 
is legally regulated – such that safety and health 
conditions for sex workers and their clients are 
guaranteed – violence against people engaged 
in sex work is dramatically less in brothels than in 
non-brothel venues (475, 476) and corruption or 
organized crime is minimized (477). Such safety 
conditions can include requirements for the 
installation of easily accessible alarm buttons in all 
rooms used for sex work (478) and assurances that 
sex workers can refuse to provide sexual services if 
they believe the situation is potentially unsafe (295).

Human rights standards call for non-discrimination 
and protection from violence of people engaged 
in sex work (73). States must ensure, at a minimum, 
that women in sex work are free from violence 
or discrimination, whether by state agents or 
private persons, and that they have access to equal 
protection of the law. The health needs and rights of 
women engaged in sex work require special attention, 
particularly where their illegal status renders them 
vulnerable to violence (28, 73, 292). According to 
international human rights law and standards, forcible 
or fraudulent movement into sex work is a violation of 
human rights and is prohibited (15, 293).
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5.2.6 Trafficking for forced prostitution

Trafficking for forced prostitution,11 like other types 
of forced labour, occurs in all regions of the world. 
It has been recognized as a major human rights 
violation and is known to have an extensive impact 
on both the sexual health and general health of 
those who are trafficked. Accurate statistics on the 
magnitude of human trafficking are elusive, due 
as much to different definitions still in use in some 
countries as to its illegal nature, but trafficking of 
adults and children for forced prostitution or other 
forms of forced labour has been documented in over 
137 countries in the world (479).

Under international law, the crime of trafficking is 
held to be “the recruitment, transportation, transfer, 
harbouring or receipt of persons, by means of the 
threat or use of force or other forms of coercion, 
of abduction, of fraud, of deception, of the abuse 
of power or of a position of vulnerability or of the 
giving or receiving of payments or benefits to 
achieve the consent of a person having control over 
another person, for the purpose of exploitation. 
Exploitation shall include, at a minimum, the 
exploitation of the prostitution of others or other 
forms of sexual exploitation, forced labour or 
services, slavery or practices similar to slavery, 
servitude or the removal of organs” (15). United 
Nations standards leave it up to states to decide 
whether or not to criminalize the non-coercive 
buying and selling of sex. However, they clearly 
define the movement of people under 18 into 
prostitution as a trafficking crime (15).

In addition to the physical and mental trauma 
of being trafficked, those who are trafficked for 
forced prostitution are exposed to coerced and 
forced sex, and are unable to refuse sex or to use or 
negotiate the use of condoms, thus putting them at 
risk of acquiring STIs including HIV (480–484), and 
gynaecological problems, such as vaginal discharge, 
pelvic pain and infection, as well as headaches, back 
pains, fatigue, depression and post-traumatic stress 

11 Trafficking people into forced prostitution is not the 
same as sex work involving consenting adults. Sex 
work refers to a contractual arrangement where sexual 
services are negotiated between consenting adults 
with the terms of engagement agreed upon between 
the seller and the buyer (17).

disorder (480, 482–484). Persons who are trafficked 
for other reasons, such as for domestic work, 
may also be abused sexually as this is a common 
tactic used by traffickers to intimidate trafficked 
persons in any labour sector (479). Because of their 
sequestered and often illegal situation, trafficked 
persons often have no opportunity to move freely 
or get information and they may be denied access 
to health and social services, including sexual health 
services (480, 484). The reluctance or inability of the 
trafficked individuals to report or denounce any form 
of abuse to authorities, for fear of the consequences 
related to their illegal or irregular immigration 
status, further increases their vulnerability (480). As 
with other forms of sexual violence, more data are 
available on women and girls than on men, boys and 
transgender people.

Nearly all states criminalize some forms of trafficking 
and most forms of forced labour. Laws such as the 
law in Thailand, for example, require the provision 
of specific assistance for trafficked people including 
the provision of food, shelter, medical treatment, 
physical and mental rehabilitation, education, 
training and legal aid (485).

International and regional human rights bodies 
and other institutions of the United Nations have 
called on states to take all appropriate measures to 
suppress all forms of trafficking, including putting 
in place laws to penalize those who traffic people 
(15), and special attention has been paid to women 
(34, 37, 326, 486). International human rights law 
also makes it clear that any measures adopted to 
prevent trafficking should not restrict fundamental 
rights of those trafficked, such as the right to 
non-discrimination (15). To protect both the sexual 
health and human rights of those who have been 
trafficked into forced prostitution or other forced 
labour, states must also provide legal and other 
protections such as medical and psychological 
health services (including sexual health information, 
care and counselling) for those trafficked (15, 
28, 487, 488). Human rights bodies also call for 
remedies for trafficked people, including their 
right to reparations. This should include access to 
information and legal assistance, and regularization 
of residence status (489).
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Many children in the world are coerced or trafficked 
into prostitution (490), which is not only a cause 
of serious ill health but is also a gross violation of 
children’s rights. International and regional human 
rights standards stress that states must protect the 
child from all forms of sexual exploitation and sexual 
abuse, the exploitative use of children in prostitution or 
other unlawful sexual practices, and they urge states to 
take priority action in this regard (34, 37, 303, 403).

5.2.7 Female genital mutilation

Female genital mutilation (FGM), a procedure 
involving partial or total removal of the external 
female genitalia or other injury to the female genital 
organs for non-medical reasons, has been classified 
as a type of violence against girls (292). An estimated 
100–140 million girls and women worldwide are 
estimated to have undergone such procedures and  
3 million girls are estimated to be at risk of 
undergoing FGM every year (94). FGM has been 
reported in all parts of the world, but its practice is 
most prevalent in the western, eastern and north-
eastern regions of Africa, some countries in Asia 
and the Middle East, and among certain immigrant 
communities in North America and Europe (94).

FGM has no known health benefits. On the contrary, 
it is known to be harmful to girls and women in many 
ways, including direct negative effects on sexuality 
and sexual health (94). The removal of or damage 
to healthy, normal genital tissue interferes with the 
natural functioning of the body and causes several 
immediate and long-term health consequences. 
Almost all those who have undergone FGM 
experience pain and bleeding as a consequence 
of the procedure. The intervention itself can be 
traumatic as girls are often physically held down 
during the procedure (491, 492). Even if performed 
in a hospital, the procedure can result in severe 
pain, shock, excessive bleeding, difficulty in passing 
urine, infections, psychological trauma and death 
(94). Long-term consequences can include chronic 
pain, infections, decreased sexual enjoyment, and 
psychological consequences such as post-traumatic 
stress disorder (94). Women who have undergone 
FGM are more likely to experience pain during sexual 
intercourse, experience significantly less sexual 
satisfaction and are twice as likely to report lack of 

sexual desire, compared to women who have not 
undergone the procedure (493).

FGM is used as a way of controlling female sexuality 
(94). Some of the specific justifications offered for 
FGM are linked to girls’ marriageability and are 
consistent with the characteristics considered 
necessary for a woman to become a proper wife. 
It is often believed that the practice ensures and 
preserves a girl’s or woman’s virginity (492, 494–496). 
In some communities, it is thought to restrain 
sexual desire, thereby ensuring marital fidelity and 
preventing sexual behaviour that is considered 
deviant and immoral (495, 497–499). FGM is also 
considered to make girls clean and beautiful. 
Removal of genital parts is thought to eliminate 
parts viewed as masculine, such as the clitoris (496, 
498, 500) or, in the case of infibulation, to achieve 
smoothness, which is considered to be beautiful 
(495, 496). A belief sometimes expressed by women 
is that FGM enhances men’s sexual pleasure (501). 
Any form of FGM reflects deep-rooted inequality 
between the sexes, and constitutes an extreme form 
of discrimination against women and girls. 

FGM has been recognized as a form of violence and 
a harmful practice that violates well-established 
human rights principles, norms and standards, 
including the principles of equality and non-
discrimination on the basis of sex, the right to life 
(when the procedure results in death), and the 
right to freedom from torture or cruel, inhuman 
or degrading treatment or punishment (94). 
International and regional human rights standards 
characterize FGM as a form of gender-based 
violence and call upon states to take appropriate 
and effective measures to eliminate all forms of FGM 
(37, 339, 502) including the adoption of legislation 
and ensuring that perpetrators are brought before 
the courts (503). Measures should also include 
the creation of public awareness in all sectors of 
society, including through education and outreach 
programmes, and the provision of support to victims 
of FGM and other harmful practices, including 
counselling, legal, vocational and health services 
(37). The medicalization of FGM – that is, its practice 
by any health-care provider – should also be 
prohibited (37, 504).
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An increasing number of African countries have 
specific legislation to address FGM, along with 
policies and programmes involving community 
education and encouraging a process of positive 
social change (94). However, legal measures include 
punishments of varying severity and few convictions 
have occurred, and not all laws impose duties on 
the state to educate and raise awareness about the 
harmful effects of the practice (10).

Where FGM is a problem among immigrant 
communities, such as in Europe, North America 
and the Western Pacific, there is mostly strong 
condemnation by states and zero tolerance of FGM 
within the host country (8, 9, 13). As in Africa, the 
majority of anti-FGM efforts in Europe are to be 
found in criminal law with harsh prison sentences, 
which may have the effect of pushing the practice 
underground and stigmatizing girls and women 
further (505). Some preventive work is being 
undertaken, through child protection laws for 
instance (13), and in several countries, especially in 
Europe and North America, asylum may be granted 
to girls or women who would otherwise be forced to 
undergo FGM (13, 506, 507).

5.2.8 Coercive practices within health services 
that affect sexual health and sexuality 

Coercive practices within health services related 
to sexual health have been documented in many 
parts of the world. These include the use of coercion 
for providing contraceptive methods such as 
implants and sterilization, forced abortion (508), and 
procedures such as virginity testing or forced HIV 
testing. The cases of coerced and forced sterilization 
and virginity testing are highlighted in this report 
to demonstrate the health dimensions and the 
extensive human rights standards that have been 
elaborated to address the problem.

Coerced and forced sterilization. Sterilization is 
one of the most widely used forms of contraception 
in the world. When performed according to 
appropriate clinical standards with informed 
consent, sterilization methods such as vasectomy 
and tubal ligation are safe and effective methods 
of permanently ending fertility. Like any other 

contraceptive method, sterilization should only be 
provided with the full, free and informed consent of 
the individual. However, in some countries, persons 
belonging to certain population groups, including 
persons with disabilities, persons living with HIV, 
persons from ethnic minorities, transgender and 
intersex persons, continue to be sterilized without 
their free and informed consent. Other individuals 
may also be at risk of coercive sterilization, such 
as persons with a substance dependence and 
those engaged in sex work. Women and girls 
continue to be disproportionately impacted (91). 
Coercive sterilization was used as an instrument of 
population control, particularly during the period 
from the 1960s to the 1990s. Despite international 
agreements, in which states agreed to support the 
principle of voluntary choice in family planning, 
there are still some settings in which people from 
socially marginalized groups are subjected to 
involuntary sterilization as part of government 
strategies to reduce population growth (91).

International human rights and ethical bodies have 
explicitly condemned coercive population policies 
and programmes. They note that decisions about 
sterilization should not be subject to arbitrary 
requirements imposed by a governmental body 
(78, 509, 510) and that states’ obligations to protect 
persons from such treatment extends into the 
private sphere, including where such practices are 
committed by private individuals (363). Coerced 
and/or forced sterilization of women has also 
been characterized as a form of discrimination and 
violence against women (28, 292, 509, 511, 512) and 
a violation of their rights to health, information 
and privacy, as well as their rights to decide on 
the number and spacing of children, to found a 
family, and to be free from torture or inhuman and 
degrading treatment (40, 169, 292, 389, 513–518). 
Human rights bodies have also recognized that 
coerced sterilization can constitute torture and 
other cruel, inhuman or degrading treatment 
or punishment, and that coerced sterilization 
committed as part of a widespread or systematic 
attack on any civilian population constitutes a crime 
against humanity (14, 519).
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Female virginity testing. In some parts of the world, 
female virginity is considered a precondition for 
marriage, and some marriage traditions include 
practices to confirm that the bride is a virgin. This is 
often done through the tradition of showing to the 
bride and groom’s families the blood-stained sheets 
after the wedding night (520). Virginity testing covers 
a variety of practices to test whether a girl or woman 
has had sexual intercourse, based on the belief that 
female virginity can be reliably and unambiguously 
verified. These tests can be highly intrusive, and not 
only are they degrading, humiliating and painful 
for the woman involved but also detrimental to her 
reproductive and sexual health. For example, the 
emphasis on virginity may divert attention from the 
need for safer sex practices and information about 
risks to sexual health; anal sex may replace vaginal 
sex before marriage, because it seems “safe” from the 
perspective of appearing to preserve virginity and 
avoiding pregnancy, but it can be unsafe in terms 
of sexual transmission of infections, including HIV. 
Furthermore, female virginity testing is a violation of 
the right to non-discrimination, the right to physical 
and psychological integrity, the right to respect for 
one’s private life, and the right not to be subjected 
to cruel, inhuman and degrading treatment (56, 521, 
522). Some national courts have upheld these human 
rights standards. In Nepal, for example, the Supreme 
Court recognized women’s right to have control over 
their own bodies when it nullified the Virginity Test 
Order of Kathmandu District Court in 1998 (523).

5.3 Conclusion

Sexual violence and sexuality-related violence 
occur in all parts of the world. Some people may be 
especially vulnerable to such violence, including 
women, children, people in custodial situations, 
people with disabilities, and/or people whose real 
or perceived sexual orientation or gender identity 
is deemed unacceptable. Violence in any form is 
detrimental to mental and physical health and other 
aspects of well-being.

Sexual and sexuality-related violence includes, but 
is not limited to, sexual assault and rape, forced and 
early marriage, trafficking into forced prostitution, 
harmful traditional practices such as FGM, and 

honour killings. Such violence takes place in intimate 
personal environments, such as marriage and 
domestic settings, and is also used as a weapon of 
war in conflict settings. Often it is committed by 
people in positions of authority and responsibility 
for the safety and well-being of others, for example 
in detention facilities. In health-care settings, 
violence that has an impact on sexual health 
includes forced sterilization and forced virginity 
testing. Health-care providers may inflict violence 
on their patients because of their real or perceived 
sexual orientation or gender identity.

Different forms of sexual and sexuality-related 
violence are violations of human rights. In 
accordance with human rights standards, states 
must adopt legislative, administrative, social, 
economic and other measures necessary to prevent, 
investigate and punish acts of violence including all 
forms of sexual violence, whether perpetrated by the 
state or by private persons, and they must provide 
support and assistance to the victims of violence, 
including access to health services. States should 
also provide effective remedies, compensation and 
mechanisms for seeking redress. This obligation 
applies with respect to all persons, regardless of 
their sex, gender, age, sexual orientation, gender 
identity, marital or other status, and irrespective of 
who it was that committed violence against them, in 
whatever context. Laws can play an important role 
in fostering the recognition of all forms of violence 
as a human rights violation and a crime. They can 
be crucial in setting guarantees and frameworks for 
government actions to prevent, eliminate and deal 
with the consequences of violence, and a number of 
countries in different regions have developed laws in 
line with these human rights standards.

5.4 Legal and policy implications

On the basis of the human rights standards described 
in this chapter, and in order to safeguard sexual health 
and well-being, the following questions should be 
examined by those who are responsible for setting 
enabling legal and policy frameworks. 
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1. Has the state adopted legislative and all other 
measures necessary to prevent, investigate and 
punish acts of violence, including all forms of sexual 
violence, whether perpetrated by the state or by 
private persons? Are there provisions for the state 
to provide effective remedies, compensation and 
mechanisms for seeking redress, for all persons?

2. Do national laws provide a broad definition of 
sexual assault and rape that includes gender-
neutral language (committed by a person of any 
gender against a person of any gender), and 
which recognizes that sexual assault and rape can 
take place in martial relationships and in custodial 
situations, and that third-party testimony is not 
required as proof of the crime?

3. Do national laws provide specific protection for 
children against sexual abuse? 

4. Is violence, whether specifically sexual or non-
sexual, committed against people who are 
perceived to transgress sexual and/or gender 
norms recognized as a violation of their human 
rights? Has the state put in place protections for  
all people on the basis of non-discrimination?

5. Do laws contain provisions that guarantee the 
protection of human rights for people engaged in 
sex work?

6. Has the state taken all legal measures to penalize 
those who traffic people including into forced 
prostitution, as well as to provide protective 
measures and health services to victims of trafficking?

7. Has the state taken appropriate and effective 
measures to eliminate FGM, through both 
legislation as well as education and public 
awareness campaigns? Does it provide support  
to the victims of FGM, including counselling, legal, 
vocational and health services, as well as other 
measures to protect girls and women who are at 
risk, including prohibiting the medicalization of 
the practice?

8. Does the state recognize that forced sterilization 
or other coerced or forced procedures affecting 
sexual and reproductive health are a violation 
of human rights? Has it put in place measures to 
protect people against such forced interventions?

9. Do laws and/or policies ensure participation of 
various stakeholders and affected populations 
with regard to the elaboration of laws, policies, 
programmes and services related to health services/
health information and education/violence?
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